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PREFACE 


Iwo subjects of immediate and growing concern are discussed in 
this issue of International Conciliation—the role of international law 
in the United Nations organization for peace and security in pro- 
cess of formation and treaty making under the provisions of the 
Constitution of the United States. The pamphlet contains the re- 
sults of a study of the place of an international court in a United 
Nations organization made under the auspices of special commit- 
tees set up by the American and Canadian Bar Associations fol- 
lowing the publication last October of the Dumbarton Oaks Pro- 
| posals; a statement on treaty making under the Constitution of 

the United States, including a brief history of the existing Con- 
stitutional provision for ratification of treaties with the advice and 
consent of the Senate, provided two thirds of the Senators present 
concur, together with’a list of resolutions that have been intro- 
duced in the last two Congresses to amend this provision; and 
an article on the same subject by Quincy Wright, Professor of 
International Law at the University of Chicago and member of 
the Board of Editors of the American Journal of International Law, 
in which the article originally appeared. 

Nicnotas Murray ButLer 


» 


New York, April 11, 1945. 
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WO =. ow ce es ee (February 26) 
Meta Cena sik. ie se5 ars BuO (February 28) 
Misbemen Chethas: sic a. cose) ere errets (March 1) 
See, Diets ic wre e wr (March 3) 
Sebneen Aas seis yec es vias Soe Os (March 8) 
Vancouver, British Columbia .......... (March 11) 
Victoria, British Columbia. .......... (March 15) 


Boston, Massachusetts .......... (December 11) 
Cienega: 2c. 20n ac wo awhyian, (December 28) 
Denver; Goletade see FOG HG (December 30) 
Seattle, Washington. ...........4. (January 2) 
San Francisco, California. . . ....... (January 5) 
Los Angeles, California... ........ (January 6) 
Be CREED SOP 7, pus) wv. Cogdae argon 4s (January 11) 
New Orleans, Louisiana. .......2... (January 12) 
Fe a ee ee ae (January 14) 
Care, Gite 2... J dersegin Wieiyito ain (January 19) 
ee ke be (January 20) 
Philadelphia, Pennsylvania... ...... (February 2) 
ee (February 5) 
ee ee (February 10) 
Milwaukee, Wisconsin ........... (February 23) 
Minneapolis, Minnesota... 1... ...; (February 24) 
Raleigh, North Carolima . . . .......--. (March 6) 
CE 5 ys oc 0 0 0 ee we (March 7) 
344 





S¢eepo rwpsesesers 


ow fo WwW ook. &a & ag fc 


r,s ss a. 


= oo = & 








ry 26) 
ry 28) 


ch 3) 
h 8) 
*h 11) 
h 15) 


© 11) 
r 28) 
© 30) 
y 2) 
y 5) 
y 6) 
y 11) 
y 12) 
y 14) 
y 19) 
7 20) 
ry 2) 
a) 
r 10) 
’ 23) 


7) 
a) 


THE INTERNATIONAL COURT 
OF THE UNITED NATIONS ORGANIZATION 


A CONSENSUS OF AMERICAN AND CANADIAN VIEWS: 
Joust STATEMENT BY THE CHAIRMEN OF THE Two CommrTTEEs 


Alive to the vast significance of the current efforts to organize 
the nations for peace and security, the American Bar Association 
and the Canadian Bar Association each created Special Commit- 
tees to consider the questions involved, more particularly as they 
relate to law and the administration of justice among nations. 

When the Dumbarton Oaks Proposals were made public on 
October 7, 1944, they raised numerous questions as to “an inter- 
national court of justice” as a part of the new Organization, and 
as to the role of international law therein; but solutions of them 
were deferred. 

This situation seemed to call for the active interest of members 
of the profession of law, to develop their considered views and 
make such suggestions as they could from their experience, for 
dealing with the questions left open at Dumbarton Oaks. 

Instead of having the matters reported on by the Committees in 
first instance, which would have resulted in recommendations 
drafted by a few men, the two Associations coordinated their ac- 
tivities and took the questions out to Regional Group Conferences 
of lawyers, held throughout the United States and Canada. 

Twenty-five such conferences were held, eighteen in the United 
States and seven in Canada, to formulate the considered opinions 
of representative lawyers in each region. Through bringing to- 
gether the views expressed in the many separate meetings, a con- 
census was obtained on the various questions. 

The results are presented in the summaries which accompany 
this joint statement. It is hoped that they will be informative and 
useful to the representatives of the governments charged with the 
responsibility of finding solutions for the pending problems. 

dosed poy Sealy: Peeler wy: conferences held under the 


auspices of the Canadian Bar Association Commiteee on Legal Problems of 
International 


Organization for the Maintenance of Peace and the American 
Bar Association Committee on Proposals for the Organization of the Nations 
for Peace, Justice, and Law. 
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THE PRESENT OPPORTUNITY 


With the effort to create an adequate general international or. 
ganization so well launched and so generally supported, a decisive 
moment has arrived in the long history of the movement to es. 
tablish firmly an international Court of Justice and a broadened 
authority for law among the nations. 

It is impossible to envisage an organized world without organ. 
ized justice. It is difficult to foresee a lasting peace unless the preg. 
ent unity is expanded and made solid, through organizing institu. 
tions which will accustom the peoples of all nations to seek and 
accept the peaceful determination of controversies by law-goy- 
erned tribunals. 

Yet the Dumbarton Oaks Proposals, in the form in which they 
were offered for public discussion last October, have aroused con- 
cern lest the new international organization be cast in too much of 
a political rather than a legal mould. The Proposals contemplate 
“an international court of justice” as one of the principal organs of 
the new Organization, but they leave as unfinished business the 
many substantial problems involved in an agreement on the Statute 
of the Court. 

Perhaps due to their instructions at the time, the conferees at 
Dumbarton Oaks concentrated their efforts on outlining an effec- 
tive plan of international organization for security, but the role of 
international adjudication as one of the keystones of peace and 
law was left for later formulation. 

While the Dumbarton Oaks Proposals contain some indications 
as to the role of a court in the new Organization, they present in 
the alternative, as to its Statute: (a) The continuance of the exist- 
ing Statute of the Permanent Court of International Justice (the 
World Court) with such modifications as may be desirable: or (b) 
The drafting of a new statute based upon the existing Statute. The 
lawyers who met in these many conferences saw clearly that 
there would be a vast difference between these alternatives: The 
first would keep continuity and save the results of the efforts 
which have persisted during a century. The second would break the 
continuity with the past, and might involve reopening difficulties 
which have been surmounted and striking out along untried lines. 
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In a time of high mortality among international institutions— 
when pending official proposals call for supplanting the League of 
Nations, the International Institute of Agriculture, the Bank for 
International Settlements, and the Paris Convention on Interna- 
tional Aviation—the reference to “an international court’ and the 
suggestion that alternatives are open as to the Statute have caused 
concern among those who hope that the new Organization will re- 
tain and strengthen the institutions which have been builded with 
so much effort and have represented measurable progress toward 
the great objectives. The gains which have come from the long 
struggle to extend the reach of law in international relations cannot 
lightly be sacrificed; their preservation should be an active preoc- 
cupation of the United Nations in launching the new Organization. 

Lawyers and other citizens of the two countries were heartened 
when, in the Chicago Civil Aviation Agreements drafted and ac- 
cepted after the Dumbarton Oaks Proposals had been promul- 
gated, the governments accomplished the inclusion of a specific 
provision, favored by the representatives of the United States, for 
the settlement of certain controversies through resort to the exist- 
ing Permanent Court of International Justice. This parallels the 
provision in some 350 existing treaties and agreements in force 
between nations, obligating them in advance to accept the juris- 
diction of the existing Court in the event of disputes—all of which 
might be endangered through innovation as to the Court and 


Statute. 
A STRIKING UNITY OF CONSIDERED VIEWS 


The twenty-five Regional Group Conferences held throughout 
the United States and Canada, in December through March, re- 
vealed a remarkable agreement in the considered views of more 
than six hundred judges, teachers, and practitioners of law. A 


most heartening unity was shown to exist among the legal profes- 


sion in English- and French-speaking North America. 

By a great preponderance the opinion was shown to be: 

1. That an international court of justice should form an integral 
part of the United Nations Organization. 

2. That this court should be the Permanent Court of Interna- 
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tional Justice, with such adaptation of its Statute as may be te 
quired by the supplanting of the League of Nations. 

3. That every effort should be made to extend the compulsory 
jurisdiction of the Court with reference to legal disputes. ’ 

4. That the scope of international law should be broadened, and 
its authority strengthened, in launching a new general international 
organization. 

A more detailed summary of the combined “weights” of the 
Conferences follows this statement. The recommendations of the 
two Committees, upon these and other aspects of the Dumbarton 
Oaks Proposals, will be made in due course. Although the mem 
bers of the Committees and both Associations are deeply inter 
ested in all phases of the pending Proposals, it has seemed to be 
advisable to confine the present statement to matters pertaining to 
the World Court and to international law, on which the considered 
opinion of the lawyers may be immediately helpful to those deal- 
ing with the subject. 


March 22, 1945 

WeEnpe tL B. Farris 
Chairman of the Canadian Bar Association 
Committee on Legal Problems of Inter- 
national Organization for the Maintenane 
of Peace 

WituiaM L. Ransom 
Chairman of the American Bar Association 
Committee on Proposals for the Organiza- 
tion of the Nations for Peace, Justice, and 
Law 
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Tue Manner iN Wuicu THE “Welcur” or Each Meetinc Was 
ASCERTAINED AND THE Over-ALL Consensus Was CompPILep 
Cooperating in a joint effort, the American and Canadian Bar 
ed, Associations organized a series of Regional Group Conferences of 
» and representative members of the profession, for an intensive study 
ational | of the legal questions presented by the Dumbarton Oaks Pro- 
fa posals. Eighteen such Conferences were held under the auspices 
of the of the American Bar Association, in cities throughout the United 
basil States;? and seven such Conferences have been held under the au- 
spices of the Canadian Bar Association, in different regions of the 
em | Dominion.* 
tobe | ourLINE OF THE PLAN FOLLOWED 
in An attendance ranging from twenty-five to thirty lawyers 
proved to be a practicable group for study and discussion. The at- 
tendance was usually within that range and average. The partici- 
pants were in each instance selected by the local conveners, who 
had been designated by the respective Committees. Each par- 
ticipant was supplied in advance with a documentation of the mat- 
iation | _ ters to be discussed. With one exception, a whole day was devoted 
Inter- | to each Conference. In some instances, preliminary sessions for 
mince | stady and discussion had been held. 
The questions which were submitted in relation to the Dum- 
barton Oaks Proposals had been drafted after wide consultation 
jation ) with men of both official and unofficial status. They became the 
niza- | agenda of each of the Regional Group Conferences, with special 
,and | formulations added in Canada in the light of its situation and ex- 
perience. 
The discussion at all of the American Conferences, and at three 
of the Canadian Conferences, was led by Judge Manley O. Hud- 
) gon, Judge of the Permanent Court of International Justice, who 
was accompanied by his collaborator, Mr. Louis B. Sohn. At the 
request of the Canadian Committee, a representative of the Amer- 
ican Bar Association Committee was present at all but one of the 
Conferences in Canada. 


2 See list of Conferences, with dates, on page 344. 
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THE ““WEIGHT’ OF EACH MEETING 


Following extended general discussion, the questions were taken 
up seriatim and the views of those presoentwere ascertained by 
going around the table and giving everyne pr esent an opportunity 
to express his views. 

The prevailing views were recorded at the time, and the record 
was checked with the conveners and usually with others present, 
Individual views or votes were not recorded. It was made clear 
that no one need feel bound by the views which he expressed. On 
questions on which there was a substantial division, no “weight” 
of that meeting was recorded. As the Conferences were held at 
intervals over a period of about three months, the “weights” may 
have reflected to some extent the progress in the public discussions 
of the Dumbarton Oaks Proposals. 

With one or two exceptions, no Conference had before it the 
“weights” of any other Conference, until after the views in that 
group had been expressed. 

Variances of view there were, of course, within the groups and 
between some of them, in the meetings held in widely separated 

parts of the two countries. Significant variances or minority views 
are noted in the summaries. Taken as a whole, the recorded 
“weights” of the twenty-five Conferences showed a striking unity 
in the views, when they were combined into the consensus which 
follows, in the form of summaries as to the specific questions con- 
sidered. 


SuMMARY OF SPECIFIC CONCLUSIONS 
OF THE RecionaL Groups 


I. IMPORTANCE OF AN INTERNATIONAL COURT OF JUSTICE 


Every Regional Group, in the United States and Canada, was of 
the opinion that an international court of justice is greatly needed, 
and that it should constitute the judicial organ of the United Na- 
tions Organization. No exception was taken to the characteriza- 
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tion of the court as “‘the principal judicial organ of the Organiza- 
tion” (Dumbarton Oaks Proposals, chapter VII, par. 1). Yet the 
need for such a court is so imperative and the task of placing the 
court on a firm and solid basis is so great that none of the Regional 
Groups favored undertaking at this time the creation of additional 
or subordinate judicial tribunals. 


1. THE STATUTE AS A PART OF THE CHARTER 


All Regional Groups approved the provisions in the Dumbar- 

ton Oaks Proposals (chapter VII, par. 2) that the statute of the 

court “should be annexed to and be a part of the Charter of the 
Organization.” Though it was appreciated that an independent 
statute might have some advantages and a minority view in some 
groups was not averse to this, the opinion prevailing in all groups 
was that an international court will be more useful if it has the 
active and continuous support of the general Organization and 
that this result may be better assured if the court is integrated with 
other institutions of the Organization as contemplated in chapter 
IV of the Dumbarton Oaks Proposals. The judicial independence 
of the court as a coordinate branch can be assured, it was gen- 
erally believed, without separating the Statute from the Charter. 
An international court cannot function in a vacuum, and its for- 
tunes will necessarily be tied in with those of the general Organ- 
ization. Integration would seem to be more consistent, also, if 
the election of the judges, the financial maintenance of the court, 
etc., are to be provided for within the framework of the Organ- 
ization. 


3. RETENTION OF THE PRESENT STATUTE WITH MODIFICATIONS 


The Regional Groups expressed a decided preference for the 


| first of the two alternatives which are stated in paragraph 3 of 


chapter VII of the Dumbarton Oaks Proposals. The consensus 
was strongly—in most of the groups unanimous—that the statute 
of the court should be “‘(a) the Statute of the Permanent Court of 
International Justice continued in force with such modifications as 
may be desirable,” rather than ‘‘(b) a new statute in the preparation 
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of which the Statute of the Permanent Court of International Jus. 
tice should be used as a basis.” . 

Many of the American groups added that “fully appreciating 
the importance of agreement with other governments, the 
ventures to express the hope that the full influence of the Gover. 
ment of the United States will be exercised in favor of continuing 
the existing Court.” Nine of the American groups said, however, 
that “‘if the choice had to be between no court and alternative (b), 
the latter should be accepted.” In at least one Canadian meeting 
in March, those present felt preponderantly that with their then 
hopeful outlook, they were not greatly concerned with the me 
chanics of the situation as between (a) and (b), above, provided 
that continuity with the past is maintained, at least the existing 
jurisdiction of the court is continued, and existing rights and obli- 
gations under treaties are preserved . 


4. REASONS FOR RETAINING THE STATUTE 


The Regional Groups (with the one exception) were of the 
opinion that vastly different consequences would flow from the 
decision as to which of the two courses suggested as to the Statute 
would be followed; and they were moved to favor the retention of 
the present Statute because of considerations which are summar- 
ized as follows: 


(a) When agreement was achieved on the Statute of the exist- 
ing Court on December 16, 1920, many years of continuous effort 
came to fruition. The achievement was the more notable because 
of the lamentable failure at The Hague in 1907. The Protocol to 
which the Statute was annexed has been signed and ratified by 
fifty-one States of the world; and almost all of the States now ex- 
isting—in fact all except Nepal, Saudi Arabia, Vatican City State, 
and Yemen—have become parties to international instruments 
which confer jurisdiction on or otherwise relate to the existing 
Court. Several hundreds of such instruments continue to be in 
force despite the war. Some of these instruments are of recent 
date; e.g., the Chicago Civil Aviation Agreements, which were 
drafted and promulgated after the issuance of the Dumbarton Oaks 
Proposals on October 7, 1944. The preservation of this vast body 
of conventional law—a generation of effort would be required 
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for its reconstruction if it were abolished—would seem to be a 
desideratum of first importance, and this is possible only if con- 
tinuity is maintained. A “new statute” would jeopardize, even if 
- group it did not interrupt, the continuity. 
‘over. | (b) The Statute of the existing Court supplies solutions, which 
-inuing | 0& the whole are quite satisfactory, of issues debated over many 
veal decades. The preparation of a “new statute” might reopen many 
ef . 
’ | of these issues, and there can be no guarantee that new solutions 
- (b), jven to them would be as satisfactory or as generally acceptable. 
eeting | “ (©) The existing Permanent Court of International Justice has 
F then | secumulated a valuable experience under the existing Statute. The 
'¢ me- | Court functioned with astonishing success over a period of eigh- 
ovided } teen years—from 1922 to 1940. Sixty-five a came before it 
Kisti during this period, and the Court’s ing of them produced a 
1 oh general sohdaane throughout the aiden wien as took 
concerning its judgments and opinions was not more than 
that which may be expected as to any like public institution. In 
no case did a litigant State offer objection to the procedure fol- 
lowed. Advantage of the accumulated experience will, it we 
thought by the groups, be assured better by continuing in force 
n the | the existing Seats i." which the precedents relate shia by launch- 
ratute | ing a new statute. 
ion of | “(d) The Court is in its twenty-third year, and is in a position 
umaf- | to resume its activity if and when the world situation will permit. 
Its premises in the Peace Palace at The Hague are intact; its 
vies President and Registrar carry on their duties from Geneva; its 
Sods budget for 1944 was duly alimented, and a budget for 1945 has 
cause {| been adopted. The twelve judges who continue in office are avail- 
able for the discharge of their functions until their successors 
Ape sh ; 
(e) Participants in the Regional Groups were cognizant, how- 


ral Jus. 


y X- es 
tate, | ove, that the continuance of the existing Statute with necessary 
modifications, and the retention of the existing Court as an insti- 


| tution, do not involve the continuance of the present membership 
tn of the Court. There are three vacancies in the Court. The normal 
terms of all members expired in 1939; they remain in office under 


— a provision in the Statute that “they shall continue to discharge 
Jaks | their duties until their places have been filled.” New nominations 
ody and elections for all places will in any event be required. Whether 


or not the existing Statute and the Court as an institution are re- 













a a oa 
SSS 


aes eS Se ae 


























354 


tained, the United Nations Organization will start with a “ 
hand in the selection of the judges. 


§- MODIFICATIONS OF THE EXISTING STATUTE 


Each of the Regional Groups studied and discussed in consider. 
able detail “such modifications as may be desirable’ (Dumbartoy 
Oaks Proposals, chapter VII, par. 3) if the Governments decid 
to continue in force the Statute of the Permanent Court of Inter. 
national Justice. It was felt that these particularly are questions on 
which the judgment and experience of the jurists, teachers, an 
practitioners participating in the conferences may be useful » 
those dealing with the subject. 

It was recognized that some modifications of the Statute will 
be necessary if the League of Nations is supplanted by a new Or 
ganization; e.g., the substitution, in appropriate places, of refer. 
ences to the United Nations Organization, its General Assembly, 
and its Security Council. The Regional Groups were each of the 
view, with virtual unanimity, that “desirable,” as distinguished 
from necessary, modifications should at present be kept at the 
minimum. Specifically, the considered judgment of the Regional 
Groups is stated further in the paragraphs following. 


6. NOMINATION AND ELECTION OF JUDGES 


The conclusion was general, throughout the Regional Groups, 
that no changes should be made in the present system of selecting 
the judges of the Court. The method of nominating candidates in 
the elections has worked well and has produced generally satisfac- 
tory results. It has the advantages that it avoids premature com- 
mitments by governments, and that it accords to national groups 
in each country the privilege of expressing preferences as to can- 
didates from other countries. The conduct of the elections by the 
Assembly and Council of the League of Nations, with the cok 
laboration of representatives of parties to the Statute which were 
not members of the League of Nations, has worked smoothly on 
eleven occasions. It should be continued, with the substitution of 
the General Assembly for the League Assembly and of the Secur- 
ity Council for the League Council, the two electoral bodies to 
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continue the practice of meeting and voting separately but at the 
same time. 
The consensus was strongly to the effect that the judges should 
___ | continue to be without representative character in the sense that 
"onsider. | they should not be regarded as representatives of the States whose 
mbarton nationality they possess. This was one of the more important of 
$ decide | the gains registered in 1920. 
of Inter | Some of the groups considered the advisability of fixing a maxi- 
CONS 00 | mum age of eligibility for nomination and election to the Court, 
ers, ad | and perhaps an age for compulsory retirement of the judges; but 
seful © | the view usually prevailing was that rigid provisions on these 
matters might unduly restrict the discretion of electors and pre- 
ite - vent the choice of some highly desirable jurists. 
ow 
f refer. | 7. CONTINUANCE OF ADVISORY OPINIONS 
embly, | The Regional Groups came definitely to the conclusion that ad- 
of the | visory opinions should be continued, and that the term “advice” 
juished ) used in paragraph 6 of section A of chapter VIII of the Dumbarton 
at the | Oaks Proposals should not be substituted for the term “advisory 
Bional | opinion” which is employed in the present Statute. The opinion 
was that both the General Assembly and the Security Council 
should be empowered to request advisory opinions from the Court, 
and that other agencies or bodies desiring to do so should proceed 
roups, / through one of these two channels. 
ecting | From thorough discussion, the view strongly prevailing was 
tes | that requests for an advisory opinion should be authorized with 
isfac- | reference to any legal question, but that the Court should remain 
Com | free to decline to give such an opinion if it deems that course to 
roups | be necessary. Some of the Regional Groups considered also the 
Cane | nature of the vote to be required for adopting a request for an ad- 
the | visory opinion, but this point was usually thought to depend upon 
Cok { more general decisions as to voting. 


th a fee 


y on 8. REGIONAL AND SPECIAL CHAMBERS OF THE COURT 


nof | The Regional Groups approved without exception a current pro- 
cur | posal that the Court should be given power to create regional or 
$ (0 | special chambers as need may be shown to exist, such chambers 
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to hear and decide cases where the parties consent. Accessibility 
of the Court and the convenience of litigants were stressed by 
some members of the groups. The Court’s Chamber for Summary 
Procedure has given two judgments, but its Chamber for labor 
cases and its Chamber for communications and transit cases haye 
never been called upon to function. The experience would seem to 
indicate that it may not be possible to foresee the precise type of 
Chamber which may be needed, and the decision may best be left 
to the power of the Court itself. The possibility of regional Cham- 
bers might facilitate States’ access to the Court, since a Chamber 
could meet in any part.of the world more readily than could the 
Court en banc. Yet the need for such a Chamber should depend on 
the desires of the States in the region, and it should be left to the 
Court to evaluate and act on any such desires as may be expressed. 


9g. AMENDMENT OF THE STATUTE 


Most of the Regional Groups—not all of them considered this 
subject—expressed the view that the Statute should provide the 
method for its own amendment, and that a procedure of amend- 
ment should be adopted which would not require the consent of all 
of the parties to the Statute, except possibly an amendment to ex- 
tend compulsory jurisdiction. The opinion was expressed and 
favored in some of the groups that procedure for amending the 
Statute might be worked out so as to parallel generally the method 
of amendment which is decided on as to the Charter. 


10. OTHER PROVISIONS DESIRABLE FOR RETENTION IN A NEW STATUTE 


None of the Regional Groups expressed dissatisfaction with the 
present Statute of the Court in regard to such matters as the Court’s 
name, its seat, the number and qualifications of judges, and the 
procedure prescribed. 

The various Regional Groups studied in some detail the special 
features of the existing Statute which ought to be retained, even if 
the governments should decide to undertake the preparation of a 
new statute. With general agreement it was thought that, in addi- 
tion to the matters already discussed above, the following should 
in either event be stressed: 
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a) Access to the court—as distinguished from jurisdiction— 
Si teins nn; dan-npen. 0 9ik ineeeslianaeaa nei 
members of the new Organization and whether or not they are 
parties to the court’s statute. In edvinoey OUT public and 

jvate international organizations should continue to be_per- 
mitted to appear for the purpose of supplying information. 

(b) A party before the court should continue to be entitled to 
select a judge ad hoc when the elected judges include no person of 
its nationality. In view of the experience of a century and a half, 
it was deemed doubtful whether a statute would be generally ac- 

le without such a provision. Moreover, the presence of 
ad hoc may tend to facilitate the deliberations of the court, 
and may better assure the acceptance, by States and their peoples, 
of judgments adverse to their contentions. 

(c) Judges of the court should continue, in the view of all Re- 

ional Groups in the United States, to be permitted to express 
their individual opinions, in dissent or in concurrence. These Re- 
gional Groups did not fear that the authority of the court’s jodg- 
ments would be weakened by dissenting opinions. In some of the 
groups in Canada, there was a strong minority view in opposi- 
tion to giving sanction for dissenting opinions. 

(d) No e should be made in the statute’s provision for 
meeting the court’s expenses, beyond that they should be borne 
by the new Organization instead of the League of Nations. 


11. BROADENED JURISDICTION FOR THE COURT 

The Regional Groups without exception concerned themselves 
actively with questions as to the jurisdiction of the Court and the 
practicable ways of strengthening and broadening it. The con- 
sensus in all groups was that in implementing chapter VII of the 
Dumbarton Oaks Proposals, the optional provision for compul- 
sory jurisdiction, as embodied in Article 36 of the Statute of the 
Permanent Court of International Justice, should as a minimum be 
fully maintained; and most of the groups expressed themselves 
most earnestly that ways of extending the jurisdiction of the 
Court should also be explored and found. Some of the groups in 
the United States added their belief that their country should, at 
the least, make a declaration, under the optional clause, accepting 
compulsory jurisdiction over all legal disputes. The Dominion of 


| Canada took that action fifteen years ago. 
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Retention of the optional provision in Article 36 would make 
possible further extensions of the Court’s compulsory jurisdiction 
from time to time, through new declarations and agreements which 
may be made, or through the broadening of some of those which 
are now in force between nations. Almost all of the Regional 
Groups came to the conviction, however, that the revitalizing of 
international law requires a present advance beyond the optional 
clause in the present Statute. While the participants appreciated 
the extent of the departure which this might involve for some 
States, they felt strongly that after a second World War withina 
generation, the world is prepared now to go further than was 
thought practicable in 1920. Since the failure to adopt the recom. 
mendation of a compulsory jurisdiction advanced by the Com 
mittee of Jurists which drafted the Statute of the Permanent Court 
of International Justice, forty-five of the fifty-one States which 
ratified the Statute have made declarations accepting the 
sory jurisdiction described in its Article 36. Some of the declara- 
tions were for limited periods of time, and some were subject to 
reservations. The declarations of twenty-seven States are now in 
force. In a number of cases, the Permanent Court of International 
Justice exercised, with no untoward results, the obligatory juris- 
diction thus conferred. 

In view of this progress since 1920, a large majority of the Re- 
gional Groups expressed the hope that all of the States parties to 
the Court Statute, or at least all of the States which are parties to 
the Charter, will confer on the Court jurisdiction over their legal 
disputes, to be exercisable on the application of any party to the 

dispute. Some of the Regional Groups suggested the desirability 
of limiting such jurisdiction to future disputes with respect to 
situations or facts arising in the future. 


12. DEFINITION OF CLASSES OF LEGAL DISPUTES 


The Regional Groups generally thought it desirable to maintain 
the provision in Article 36 of the Statute of the Permanent Court 
of International Justice which defines the classes of legal disputes 
to which the compulsory jurisdiction which may be conferred 
would be applicable. It was recognized that this definition fur- | 
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nishes no test of adjudicability; it merely delimits the conferred 
jurisdiction. Although the experience to date has not been exten- 
sive, it has seemed to indicate that the definition is not unsatisfac- 
tory for that purpose. The groups foresaw that the functioning of 
the new Organization and the Court, and the making of new agree- 
ments between the nations, would operate to broaden the category 
of “legal disputes,” even as thus far defined. 


13. DETERMINATION OF THE EXISTENCE OF AGGRESSION 


The Regional Groups which considered the subject were nearly 
unanimous in a present view that in the existing state of interna- 
tional law “the determination of the existence of aggression is a 
political question,” and that “the Court should not be given any 
role in that determination, except where the Security Council re- 
quests an advisory opinion on a legal question connected with 
such a determination.” 


14. DISPUTES ARISING OUT OF “DOMESTIC MATTERS” 


Most of the Regional Groups which took a “‘weight” on the 
subject expressed the view that the exception of disputes arising 
out of “‘domestic matters,” as contained in paragraph 7 of section 
A of chapter VIII of the Dumbarton Oaks Proposals, is not sufh- 
ciently limited. The exception made in the Covenant was only of 
disputes ‘found by the Council to arise” out of domestic matters. 
When an exception of domestic matters was made by Canada and 
other States in declarations under Article 36 of the Statute of the 
Permanent Court of International Justice, it was subject to appli- 
cation by the Court. The consensus was that the Dumbarton Oaks 
Proposals will be strengthened if the exception can be made ap- 
plicable only to action by the Security Council, and if it can be 
limited to disputes found by the Security Council to arise out of 
domestic matters. 


15. ENFORCEMENT OF COURT JUDGMENTS 

The Regional Groups were unanimously of the opinion that the 
Charter should contain a provision looking toward the enforce- 
ment of judgments of the Court, if compliance were refused or 
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withheld. It was recognized that the Court’s judicial function 
would be exhausted with its rendition of a judgment; enforcement 
of the judgment raises questions which properly fall within the 
competence of a body such as the Security Council. States have 
habitually accepted and complied with the judgments of interna. 
tional tribunals, and it was deemed to be reassuring that no judg. 
ment of the Permanent Court of International Justice has ever 
been flouted. Yet a few instances of noncompliance with arbitral 
awards have arisen in the past; in the future, a similar noncompli- 
ance with judgments of the Court might have the effect of under- 
mining confidence in the processes of law and order. 

The consensus was that the Charter might well contain a pro- 
vision, modeled on that in Article 13 of the Covenant, that the 
Security Council be empowered, in the event of any failure by a 
State to carry out a judgment of the Court, to make recommenda- 
tions or decide upon the measures to be taken to give effect to the 
judgment. 

An earnest belief was voiced in many of the groups, made defi- 
nite in a “weight” taken in one group (Denver) upon its initiative, 
that “if the habit of compliance with the mandates of an interna- 
tional court can once be established, most of the obstacles to an 
international organization along the general lines of the Dumbar- 
ton Oaks Proposals will in time disappear or take care of them- 
selves.” 


16. PARTIES TO THE STATUTE 


The Regional Groups which gave specific attention to the prob- 
lems as to the States which should be permitted to be parties to 
the Statute of the Court were disposed to welcome the indication, 
in paragraph 5 of chapter VII of the Dumbarton Oaks Proposals, 
that membership in the new Organization will not be a condition 
precedent to a State’s joining in the maintenance and support of 
the Court. It was recognized that if the governments decide to 
continue in force the Statute of the Permanent Court of Interna- 
tional Justice, a problem may arise with reference to some of the 
States which are now parties to the Statute but which may not 
enter the new Organization. 
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With reference to States such as Portugal and Sweden and 
Switzerland, it was deemed to be improbable that there would be 
a desire to set significant conditions to their continuing to be 

ies to the Statute, and the Regional Groups were generally of 
the opinion that the provisions as to conditions (Dumbarton Oaks 
Proposals, chapter VII, par. 5) should not apply to their relation- 
ship to the Court. 

With reference to States such as Germany and Japan, the ma- 
jority opinion in some of the groups favored the application of that 
paragraph as to conditions. Other groups took the view that uni- 
versality of submission to the Court is such a desirable goal that 
no special conditions should be applicable to the support of the 
Court by these States. The opinion in the groups in the United 
States divided on this issue more than on any other; in some in- 
stances, no “weight’’ was ascertainable. 

Whether the existing Statute is continued in force or a new 
statute is adopted, a problem may also arise with reference to 
States which may be expelled from the Organization under the 
provision in paragraph 3 of section B of chapter V of the Dumbar- 
ton Oaks Proposals. Some of the Regional Groups which con- 
sidered the question—not all of them did—favored the application 
to such States of the provision for conditions as stated in para- 
graph 5 of chapter VII. Some of the Regional Groups did not 
favor the idea of expulsion from the Court, and some did not favor 
the application of conditions in any event. 

Responsive to the opinion in the group meetings under its 
auspices, the general Committee in Canada felt that if the idea of 
expulsion from the Organization is accepted, a nation so expelled 
should nevertheless be subject to and bound by the rulings of the 
Court. 


17. PERMANENT COURT OF ARBITRATION 


The Regional Groups in Canada were generally of the opinion 
that the Permanent Court of Arbitration should be continued in 
being, and that The Hague Conventions on Pacific Settlement 
should be amended to facilitate accession by States such as Canada 
which are not now parties to either of the Conventions. It was 
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thought that this course would be in line with the emphasis, in 
section A of chapter VIII of the Dumbarton Oaks Proposals, on 
means of settlement of the parties’ own choice, and that its adop- 
tion would be proper in continuing the present method of nominat- 
ing candidates in the elections of judges of the Court. The groups 
in the United States did not directly consider these questions, ex- 
cept as they favored the continuance of the present method of 
nominating judges. 


18. THE SCOPE OF INTERNATIONAL LAW 


The Regional Groups were generally of the opinion that both 
the scope and the authority of international law need to be broad- 
ened. Some of the disputes which are now regarded as nonlegal 
and nonadjudicable should be brought within the reach of law and 
within the ambit of the judicial process. This emphasis was pat- 
ticularly manifest in the Regional Group meetings in Canada, which 
were disposed to stress the importance of international legislation 
through multipartite conventions. All of the Regional Groups 
looked forward to a significant extension of international law as 
resulting from the cumulation of the jurisprudence of a function- 
ing court. 

In general, also, the Regional Groups were of the opinion that 
the authority of international law will be strengthened if prom- 
inent emphasis is given to the concepts of law and justice in the 
Charter of the new Organization; and in this connection the hope 
was expressed that the Charter will make specific provision for 
continuous attention to be given to the place and role of law in an 
organized world. 
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CONGRESS AND THE RATIFICATION OF TREATIES 


Consideration of the entry of the United States into a number of 
United Nations organizations has led to increasing discussion of 
the Constitutional provision for ratification of treaties with the 
advice and consent of the Senate by a special majority including 
two thirds of the Senators present. This discussion has been re- 
flected in Congress by the introduction of various proposals for 
amendment of the Constitution to permit ratification of treaties 
with the advice and consent of both Houses of Congress by simple 
majorities in the Senate and the House of Representatives. 

Although the United States has entered into international agree- 
ments by executive declaration, with concurrent action by Con- 
gress, the importance of the question as to ratification of specific 
treaties gives interest to a brief account of the Congressional posi- 
tion, the proposals that have been introduced, and the Resolution 
that has been reported to the House of Representatives by its 
Judiciary Committee. 

The original Resolution for a Constitutional Amendment to 
permit ratification of treaties with the concurrence of the majority 
of those present in both Houses of Congress was introduced in the 
House of Representatives by Mr. Priest of Tennessee on Novem- 
ber 19, 1942. He reintroduced it on the opening day of the Seventy- 
eighth Congress on January 6, 1943. After hearings before the 
House Committee on the Judiciary it was reported favorably by 
a vote of seventeen to four on December 13, 1944. No action was 
taken on a similar Resolution introduced in the Senate prior to the 
expiration of 

A House Resolution was reintroduced in the Seventy-ninth 
Congress on January 8, 1945, by Mr. Sumners of Texas. It was 
reported unanimously to the House on February 13, 1945, by the 
Committee on the Judiciary. 

This Resolution is now awaiting action by the Rules Committee 
to bring it to a vote in the House. No action yet has been taken in 
the Senate. 

The present situation, where Senators representing one twelfth 
of the American people hold power to prevent ratification of 
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treaties, raises the question whether Americans need cling to a 
rule which establishes a sort of oligarchy in the Senate. 
In the past, the two-thirds rule might have lost Texas and Hawaii 


to the Union. It brought peace with Spain through a treaty by a | 


margin of only one vote, and it played a great part in barring the 
United States from taking its charter membership in the League of 
Nations. 

The House Resolution’ now awaiting debate reads as follows: 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled (two thirds of each House 
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concurring therein), That the following article is proposed as an | 


amendment to the Constitution of the United States, which shall 
be valid to all intents and purposes as part of the Constitution when 
ratified by the legislatures of three fourths of the several States; 


Article — 


Section 1. Hereafter treaties shall be made by the President by 
and with the advice and consent of both Houses of the Congress. 

Sec. 2. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constibetion by the legislatures of 
three fourths of the several States within seven years from the 
date of its submission. 


The Committee Report® on the Resolution says: 


The Committee on the Judiciary, to whom was referred the 
resolution (H. J. Res. 60) proposing an amendment to the Con- 
stitution of the United States relative to the making of treaties, 
after careful consideration, report the same favorably to the House 
with the recommendation that it do pass. 

The resolution favorably reported by the Committee on the 
Judiciary is simply stated in these words: 


Hereafter treaties shall be made by the President by and with the ad- 
vice of both Houses of Congress. 


Consideration has also been given to the following similar reso- 
lutions: House Joint Resolution 16; House Joint Resolution 26; 


1 Reprinted from House Calendar No. 38, 79th Congress, 1st Session. 
2 Reprinted from House Report No. 139, 79th Congress, 1st Session. 
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‘House Joint Resolution 29; House Joint Resolution 38; House 
Joint Resolution 56; House Joint Resolution 57; House Joint 
Resolution 58; and House Joint Resolution 72. 

During the Seventy-eighth Congress extensive hearings were 
held on pending resolutions proposing to amend the Constitution 
relative to the making of treaties. These hearings were printed as 


_ getial No. 21. —— House Joint Resolution 320 was re- 


favorably to the House (H. Rept. No. 2061). This report 
again been adopted by the Committee on the Judiciary and it 
is incorporated herewith. 
[H. Rept. No. 2061, 78th Cong., 2d sess.] 
THE ISSUES INVOLVED 


There are two fundamental issues involved in this resolution. 
First, Should the House of Representatives participate in the mak- 
ing of treaties? and, second, Should Congress act upon treaties by 
amajority or by a two-thirds vote? 

In considering these questions, a brief history of the two-thirds 
ision of the Constitution will be of interest to the Members. 
motive that prompted the insertion of this provision in the 

Constitution was not to insure that the merits of treaties should be 
decisively approved, but to appease a demand arising out of the 
suspicions and jealousies of the original States. When an amend- 
ment to the Constitution is proposed, it is important to differentiate 
between provisions which were adopted as a result of the delib- 
erately thought-out theories of political government and provi- 
sions which were placed in the Erinseiadeel as a compromise to 
meet local or domestic differences. As to the latter class, it is im- 
portant to consider whether the particular condition which gave 
tise to the provision still persists. It is, as Dr. Charles Warren, 
historian of the Supreme Court and eminent author on the subject, 
says: 


That clause, as I say, is a striking illustration of the class of provisions 
which was inserted not on any theory of government or general political 
theory but was inserted solely to take care of a political condition exist- 
ing, and a very burning question existed in 1787 when the Federal Con- 
vention sat. The circumstances surrounding its insertion provide an inter- 
esting illustration of the fact that, like most of the provisions of the Con- 
stitution, it can only be fully understood after a study of its historical 
sources and antecedents. 
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The two-thirds clause was only a step in a long and heated 
gle which had been going on for four years prior to 1787 and whi 
had been, in yuna: 3 ing the union of the States. This heated 
struggle was between the Northern and Southern States to 
serve what each group regarded as its special interest. The bs 
Southern States were interested in navigation on the Mississippi 
and the future of New Orleans. The New England States 
were interested in protecting their fishery rights. The dispute be. 
tween the sections became so dangerous and violent that James 
Monroe, of Virginia, feared and, in fact, came very near advocat. 
ing that the country should be divided into three confederacies, 
southern, a middle, and a northern confederacy. The dispute be- 
tween the States, the fear of the smaller States that the larger ones 
might unduly dominate them, led to the insertion of the two-thirds 
provision in the Articles of Confederation. The same domestic 
issue, and the same fear, was the underlying cause of its inclusion 
in the Constitution. Dr. Warren, in his testimony before the 
committee, said: 

You will search the debates on the Constitution relative to the inser- 
tion of the two-thirds clause, and you will search in vain to find any 
political theory on which that two-thirds clause was founded. 


Therefore, the provision was used as a compromise to unite 
thirteen States into a union. The Union has long since been cre- 
ated and firmly cemented. We must now examine the provision, 
not with reference to the problem of creating the Union, but with 
reference to the problem of this country, of dealing in foreign 
affairs in an advanced era, never visualized by the founding fathers. 

The founding fathers held no firm poieneby to the effect that 
treaties with foreign nations should ified by two thirds of 


the Senate. This is shown by the fact that on September 7, 1787,4 | 


motion of James Madison to exclude treaties of peace from the 
two-thirds provision was adopted without dissent. The following 
day the exclusion without extended discussion was eliminated. 
Other reasons for the two-thirds provision were: First, it was 
contemplated that the President would actually advise and consult 


with the Senators (twenty-six in number at the time of the adop- 

tion of the Constitution), and that the Senators would be an expert 

body who would participate with him in formation of treaties. 
President Washington attempted to personally advise and con- 
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sult with the Senate during the First Congress. The subject was a 
treaty with the Creek Indians. History records that he was treated 
coolly on this occasion. He avowed he would never return, and 
he never did. Since that time, treaties have been handled by the 
Senate as other legislation. The “advice” provision of the treaty 
clause is obsolete. The Senate has never entered into the active 
jation of treaties as was contemplated by the founders. 

nd, it was anticipated that treaties would be made in ex- 
ecutive or secret sessions of the Senate and the President. Secrecy 
no longer plays a part in treaty making. This reason has long 
ceased to exist. The present Senate has more Members than the 
House had at the time of the First Congress. 

Third, under the Constitution as originally written, Senators 
being elected by the legislatures of the States, it was anticipated 
that they would have greatly superior knowledge as compared 
with the Members of the House on foreign affairs, and that they 
would have much longer terms of service than the Members of 
the House. 

Since the adoption of the seventeenth amendment, the first of 
these reasons has ceased to be valid. Furthermore, history demon- 
strates that the tenure argument is no longer logical or sustainable. 

Hamilton, in the Federalist, expressed the prevailing idea that 
“the fluctuating and multitudinous composition” of the House 
would unfit it for a share in treaty making. But even Hamilton 
failed to foresee that the negotiation of treaties would be taken 
over by the Executive, leaving to the Senate only the duty of pass- 
ing judgment on treaties already signed. 
eer! members of the Constitutional Convention were dis- 
satisfied with the two-thirds provision. James Wilson made this 
point at the time the Convention was considering the rule: 

If two thirds are necessary to make peace, the minority may perpetu- 
ate war, against the sense of the majority. 

Attention is here directed to a part of the statement of the Hon- 
orable Josephus Daniels, former Secretary of the Navy: 


When our Government was organized, it was the first experimen 


t on 
| alarge scale in the history of the world that all governments “derive their 


just "ba from the consent of the governed.” There were those among 
the framers of the Constitution who feared to trust the people—some did 
not hesitate to call them “the mob.” These and some without experience 
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and other timid ones incorporated provisions to make popular govem. 
ment difficult. Let us see how we have progressed in changing the Cop. 
stitution to further democratic ways which have undone the checks an 
balances designed to hamstring the will of the people. 

1. We people were not trusted to elect United States Senators. It was 
provided they should be chosen by legislators. That anachronism was 
taken out of the Constitution some years ago by the almost unanimoy 
vote of the people. Nobody advocates going back to that abridgment of 
the right of the people to select their Senators. 

2. The people were denied the right to elect their President and Vice 
President. Sieves were invented—first by giving electors chosen by the 
legislators the power to select these executives. It proved as unpopular 
as it was cumbersome. It did not last. The people found a way to directly 
choose electors as their to carry out their will expressed a 
the ballot box: No elector w dare to be untrue to that trust. Even 
though this system works fairly well there is a growing public sentiment 
to come nearer giving effect to the vote of electors by apportioning the 
electors in each State to the Presidential candidates in proportion to the 
vote cast for them. 

3. The right of Congress to tax large incomes was not granted and it 
took a century, after hard battles and overruling a Supreme Court deci- 
sion, to levy tax on those most able to pay for the support of the Govern 
ment. The two big wars in our day could not have been financed if Con- 
gress had not possessed the power to “get the money where the money is,” 

4. The ballot was denied to women and that inherent right came only 
after long organized effort. 

5. The Norris amendment abolishing lame-duck sessions of 
was adopted. Thomas Jefferson, who held that the dead hand not 
control the living spirit, favored a constitutional convention at stated 
periods, about twenty years apart, so that the fundamental charter should 
express the desires and will of the people upon whom it operated. We 
have made over a score of changes in our Constientioa and should not 
hesitate to make changes by which the weal of the citizenry can be pro 
moted. The fathers were not all-wise and wisdom will not die with us. 

All the changes and some others have been fully justified. There te 
mains one sore thumb, one excrescence, one outmoded provision in the 
Constitution that endangers the attainment of peace not only for our peo- 
ple but for all mankind. And that is the power of thirty-three Senators to 
outvote the majority of that body and veto the decree of the great majority 
of the American people. The time has come if we believe in democracy 
to prove our faith by our works. As long as that undemocratic section 
embedded in the Constitution remains, no man can truly say that we have 
a pure government by popular mandate. 
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THE TWO-THIRDS RULE IMPEDES THE FUNCTION OF GOVERNMENT IN 
FOREIGN AFFAIRS 


When our international relations were few and simple, when the 
oceans really protected us, the emasculation and rejection of our 
treaties by a minority of the Upper House of Congress could be 
tolerated. Today modern science and invention has made the fron- 
tiers of all nations almost en Events in any part of the 
world directly or indirectly affect the economy and welfare of 
the United States. In these days, the very life and death of the na- 
tion depends on smooth-working machinery for regulating our 
international relations. 

Dr. D. F. Fleming, of Vanderbilt University, made this inter- 
ust. Even | esting observation: 

Every government in the world doubts the ability of the United States 
to help organize the coming victory, because all know that the Constitu- 
tion of the United States contains a fatal defect. They know that, so far 
as constructive effort to build a better world goes, our Government is 
deadlocked within itself by a division of the power to make and execute a 
foreign policy between the President and the Senate. They know that the 
constructive plans of the Executive are doomed to be perpetually par- 
alyzed by a self-assertive minority in the Senate. 

Most Americans have only begun to realize the impact of the Senate’s 
treaty veto upon the other governments and peoples of the world. We 
have been so accustomed to think of ourselves and our Constitution as 
the world’s chief center of successful, free government that we have not 
stopped to realize how unreliable we are in the eyes of the world. The 
other peoples know that we have magnificent impluses but cannot make 
them effective. In 1918 they saw us stand on a high level of world leader- 
ship never before attained by any people. Then they watched us become 
gripped by fratricidal war for two whole years, held helpless in the vise 
of the treaty veto until we had been confused, embittered, and removed 
from world affairs as a constructive force—to drift for twenty years as a 
mighty and dangerous derelict on an ocean of world anarchy. 


The record of the Senate in handling treaties of is long, 
and it is disturbingly bad. From the moment the United States 
became a world power as a result of the Spanish-American War, 
the Senate has frustrated every significant move to make it possi- 
ble for the country to participate in settling international disputes. 
It rejected the Olney-Pauncefote Arbitration Treaty of 1897. It 
emasculated the Hay Arbitration Treaties of 1904. It retained a 
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strangle hold on the innocuous Root Arbitration Treaties, cof 
1908-10. It impeded the effort of President Taft in 

with the Taft Arbitration Treaties of 1911. Then, of course, the 
history of what happened to the Treaty of Versailles, the 

of Nations, and the World Court following World War I is 
known to all. Stuart H. Perry, a prominent newspaperman, h 
his to say: 


The course of the Senate in disposing of the Four Power treaty con 
firms the conclusion drawn from its treatment of the Versailles Ti 
that the requirement of a two-thirds vote combined with the normal oper 
tion of party politics has impaired the treaty-making power of this coup. 
try to a dangerous degree. 

It should also be pointed out that the two-thirds provision pre 
vented the annexation of Hawaii and Texas by treaty. A circum 
vention of the Constitution called executive agreements had to be 
resorted to for their annexation. 

In the modern world, negotiations must be conducted with for 
eign countries. The ewo-thinds provision ties the hands of our 


negotiators. This, the most powerful and influential nation in the 
world, cannot exert its great strength for the cause of better im 


ternational relations and world peace because of this anachronism 
of our Constitution. Mrs. Harvey W. Wiley, speaking on behalf 
of the General Federation of Women’s Clubs, made this obser 


vation: 


The founding fathers were intellectual giants and men of great courage 
to whom we owe the existence of our great country. The principles they 
stood for have not changed, but the necessary techniques to secure the 
things in which they believed—peace, security, and human welfare, may 
have to change. aricr aren ant ar diene ican The 
founding fathers did not live in the days of the submarine, the air plane, 
or the robot bomb. Treaties must still be considered with great care, a 
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always, but in the new plan for ratification of treaties, while we surrender | ; 


the check of the extra third of the Senate, we the advantage of 4 
majority of the House. In the new plan there will be a meeting of more 
minds than under the old plan. Instead of the acquiescence of 64 Senators 
we shall require the consent of at least 267 Members of Congress. 


The committee feel that if a treaty made by the Executive has 


the support of the people, as evidenced by the approval of both | ; 


Houses of Congress, the desire of the majority to approve it 
should not be definitively prevented by the will of a few. 
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W. Davis, former Member of Congress and learned con- 
situtional lawyer, strongly favors the pending resolution. Mr. 
Davis says: 

Year by year the relations of the United States with the other nations 


of the globe become increasingly important to our welfare at home and 


1 | our security abroad. Year by year, as our wealth and population increase, 
our influence expands, our interests widen, and our points of contact with 
the outside world multiply, more and more it will be found necessary to 











tk bee te our foreign intercourse by convention and t, and greater 
a rea | and greater must grow our need for promptitude in decision, responsi- 
his coal bility in action, and continuity in foreign policy. 





Miss Anna Lord Strauss, president of the National League of 
Women Voters, and speaking on behalf of that organization, ob- 
served : 


The indirect effects of the two-thirds rule are extremely serious. Any 
administration is prevented from formulating a dynamic foreign policy 
because it can never go any further than it can persuade two thirds of the 
Senate to go. This limits the role of the United States to that of a follower 
of accepted ideas rather than a leader of new ones. Other governments 
are reluctant to enter into negotiations with us because they know that 
even though the people of this country are in favor of the treaty, a small 
group of men can prevent its passage. Our representatives are also em- 
barrassed in treaty negotiations, because they never know whether the 
Senate will back them up. The result is apt to be a serious watering down 
of our foreign policy. 

















TWO-THIRDS RULE IS UNDEMOCRATIC 


The best answer the people of this nation have been able to de- 
vise, in meeting of the governmental problems presented, is to 
have a decision reached by the majority. Majority rule is the basis 
of our system of government. If a majority of the Members of 
the Senate and of the House of Representatives cannot protect the 
interest of the people of this nation, then our Government, and 
our future is in a disastrous plight. 

Some legislative check on Executive action in the field of for- 
eign affairs is highly desirable. A requirement for legislative sanc- 
tion is fully in accord with the American system of representative 
democracy, with its use of checks and balances, to restrain unlim- 
ited power in any one branch of the Government. The two-thirds 
ratification system, however, puts the power to check, not in the 
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hands of the legislative representatives of the country as a 

but in the hands of a small group in the Senate. A definite minor; 
has a negative on the majority. One third plus one of the member, 
ship of the smaller House of Congress has final decision over wha 
has become one of the ount problems of government. It 
pares that seventeen tors, representing a population of only 
our million people, could thwart the will of the majority of th 
people and pi bs States. 

e requirement of a two-thirds approval puts the power of 
obstructions in the hands of a small and a determined minority 
which may play into the hands of the so-called pressure 
It places an undue impediment on the Executive in requiring him 
to lessen the effectiveness of a treaty in order to meet the demand 
of small minorities. Due protection of minority rights, however e 
sential a part of true spirit of democracy, does not entitle a small 
group of men to control the destiny of a great nation by obstruct 
ing the will of a great majority of its citizens through abuse of 
procedural prerogatives. 

Miss Emily Hickman, speaking on behalf of the Young Women's 
Christian Association of the United States, said: 


In the second place, this matter of giving to a minority the privileged 
position is a matter that our young people are becoming very consciow 
about today in their study of government. They do not like pressure 
groups and privileged minorities. It is very difficult to work with then 
and try to inculcate respect for government with this question constantly 
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before you, when they see this kind of thing going on in connection with} ; 


vital matters in the United States Government. 

Also, it obstructs the harmonious action of the executive and legisle 
tive branches of the Government, and that is something which good gov 
ernment is supposed to make possible, and not make impossible. 


The argument has been made that since the President has a ni 
to veto legislation and a two-thirds vote is required to pass the 
over his veto, that one third of the Senate should have the right to 
nullify a treaty negotiated and recommended by the President. Mr. 
William Y. Elliott, eminent historian and authority on the Constr 
tution, disposes of this contention as follows: 


As you know, sir, a veto by the President of an act passed by Congress 
indicates, after all, a division of opinion between the Executive and the 
Congress on a legislative matter on which both, by the Constitution, att 
entitled to have a view, the President by his veto. The practice, of course, 
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| @ Whole} under the party system, is that the President is a leader in the formula- 
minority} ron of policy. : 

‘Membez,| Treaty-making power, on the other hand, is some which the 
ver whg| President, the only officer elected (along with the Vice ident) by a 
- | national vote of all the people, is asking agreement of another body of 
the Government. He is asking for it in terms of supporting something he 
is doing. He is not wee something the other body has done; he is ask- 
ing for support of what he is doing. Therefore, the minority provision 
that is holding up ratification of a treaty is in effect the veto power by a 
very slight minority of the Government. 

It is not an affirmation and repassing of something over a veto. Let us 

that distinct. What happens is that a veto stops an act passed by an 
ordinary majority of Congress. There is, therefore, a difference of opin- 
jon between the two. Now, in order to get that repassed over the veto, 
the President has to get it repassed by a two-thirds majority of the Senate 
and of the House, because there has been a difference of opinion between 
the two parties. 

The Senate, on the other hand, can block the President from acting in 
this matter by a simple one-third power of the most unrepresentative 
body in the world from the point of population. That is an extraordinary 
situation. It is not on all fours in the least with the other proposition. 




















HOUSE OF REPRESENTATIVES SHOULD PARTICIPATE IN TREATY 
MAKING 


Since the old reasons of secrecy, longer tenure, and intention to 
“advise” no longer exists, the House of Representatives for 
and affirmative reasons, should participate with the Senate in shap- 
ing our foreign policy. The Members of the House are closer to 
the people, and they are in a better position to act in accordance 
with the desire of the majority of the people in helping shape our 
foreign policy. 

In our complex society, most of the important domestic laws 
are necessarily closely interwoven with our foreign policy, laws 
affecting the merchant marine, the size of the Army, the giving or 
exchanging of materials of war, tariffs, etc., which require the 
concurrence of both Houses of Congress, directly pertain to for- 
eign affairs. It is impossible to draw the line between purely local 
problems and problems dealing with foreign policies. This situa- 
tion was not envisioned by the founding fathers. Therefore, both 
types of legislation should be treated the same. 

In the years to come, treaties and agreements relating to foreign 
affairs will grow greatly in number. If this nation is to maintain 
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its world position, these problems must be handled expeditiously, 
Few treaties can long be sustained without implementi i 
tion which requires the concurrence of both Houses of 

ha ep Sng and legislation to work out details will be neces. 
sary. Few important treaties can be completely self-executk 
The committee can see no present valid reason why one ype 
legislation should be considered only by the Senate and a two 
thirds approval required, when that legislation must sooner or 
later receive the sanction of the other House of Congress. No fon 
eign policy agreed upon by the Senate can long endure unless it hay 
the support of the people. That support can best be given by hay. 
ing the House of Representatives participate. If it secures the 
sanction of a majority of both Houses of Congress it is undeniably 
the foreign policy of the nation. Having been thus sanctioned, it 
will receive better and more enlightened support from the pea 

Under our Constitution, treaties are declared to be a of the 
supreme law of the land along with the Constitution itself, and 
laws passed in pursuance thereof. This legislative status is an im 
portant reason for associating both Houses in the treaty-making 
process. It is an important reason for permitting them to act by 
the same majority which suffices for other legislative acts. At pres 
ent it is possible for a bare majority in Congress to abrogate 4 
treaty by passing conflicting legislation or by failing to pass sub 
sidiary legislation necessary to carry out its provisions. Such action 
leaves the treaty in existence as an international obligation, but a 
the law of the land the treaty is overruled and of no effect. In view 
of this undeniable fact, the committee feels that it would be better 
to have both Houses of Congress act upon the treaty by a majority 
in the first instance. The other method has and will lead to inter. 
national obligations which cannot be fulfilled because of subse 
quent congressional action. This creates bad relationships with 
other countries. It impedes the ability of our negotiators to deal 
with foreign powers. 

If treaties were considered by both Houses of Congress, there 
would be a short lapse of time between action by the two Houses. 
This would be to the good. It would give public opinion an oppor 
tunity to operate after the public had full facts of the result reached 
by the House first considering the treaty. It would tend to prevent 
secret or undiscussed action. 

Dr. Arthur M. Holcombe, head of school of government, Har- 
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yard University, discussed this benefit of sharing treaty-making 
responsibility : 

That is a very good reason for providing that treaties should be ratified 
by the ordinary process by which legislation is considered, and then you 
are sure of an interval between consideration in one branch and considera- 
tion in the other branch, and a certain amount of publicity could be se- 
cared, and as a result of that, what you said would reinforce the argument 
that the procedure established for enacting laws is a better one, under 
given conditions, than the original procedure. 


TWO-THIRDS RULE AND EXECUTIVE AGREEMENTS 


Government must function. This Government must function in 
the international field. This necessity has forced Chief Executives, 
particularly during the past fifty years, with the support of the 
public, to enter into Executive agreements and to resort to the use 
art of the! of concurrent resolutions in order to accomplish the desire of the 

le. These devices are, of course, used because of a well- 
ed fear of not being able to secure approval by two thirds of 
the Senate to the particular matter under consideration. Thus, the 























© act bY} two-thirds provision has an increasing tendency of gee | the 
At pres important foreign affairs of this nation more and more in the hands 
oe a of the Executive to the exclusion of Congress. 





Testimony before the committee revealed that up to 1939 the 
United States entered into nearly 2,000 international instruments. 
Of this number 1,182 were Executive agreements; 799 were 
treaties. The committee does not condemn the agreements as il- 
legal. They were for the most part necessary for the welfare of 
the country and have subsequently been approved by Congress, 
but most of them should have been submitted as treaties. This, the 
committee believes, would have been done if they could have been 
considered as other legislation. 

This is an unhealthy tendency. It has far-reaching and disas- 
trous possibilities. The maintenance of the two-thirds rule instead 
of working to maintain a great power in the Senate is actually 
taking that power away from the Senate. Congress should act as a 
check upon the treaty-making powers of the President, but, by 
maintaining a rule which prevents negotiations which the people 
desire, the Congress is on the road to eliminating itself from this 
important function of government. The criticism herein contained 
of the two-thirds provision is made against the fundamental con- 
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cept of the rule and because of the danger in its continuation. The 
criticism is not directed against the Senate or any Members thereof, 
The Senate would actually benefit by sharing treaty r i 
bility with the House. By doing that, it could be assured all 
subjects which should be considered as treaties would be sub 
mitted as treaties. It could be assured of Congress retaining its 
power of ratifying or disapproving the action of the Executive in 
this important field of government. It would be assured of popular 
support of whatever course of action is finally taken. 

Dr. William C. Johnstone, dean of school of government, 
George Washington University, made this observation: 


This proposed change will diminish the use of Executive agreements 
by the President as a means of escaping minority obstruction of action 
that may accord with the will of the majority. Much friction between the 
President and Congress has arisen over the use of Executive agreements. 
Yet, a President desiring to carry out 4 foreign policy he believes accords 
with the interests of the American people, is often required to follow 
course he may feel is morally wrong and constitutionally undesirable 
rather than risk defeat at the hands of a small Senate minority. Indeed, 
the President is even prevented from putting his foreign policy to the test 
of majority rule by - danger of minority defeat. The proposed change 
would establish a more effective working relationship between the Presi- 


dent and Congress in a field in which ess, of necessity, must take 
an increasing interest and increasing action. 


PUBLIC UNDERSTANDING OF FOREIGN AFFAIRS WOULD BE INCREASED 


A full understanding and a healthy discussion of foreign affairs 
is necessary and vital for the well-being of the nation. Several 
witnesses before the committee demonstrated beyond question 
that the two-thirds rule is impeding public interest and discussion 
of international affairs. According to the witnesses, many 
feel that nothing is to be gained by their study or discussion of 
international relations because the popular will cannot govern ut- 
der the provision of the Constitution. The committee feels that 
the public would better inform itself, and public opinion would 
more clearly crystallize if the two-thirds rule were repealed in 
favor of action by Congress. 

The committee has had benefit of expert testimony from some 
of the nation’s most eminent authorities on this subject. The two- 
thirds rule has been a handicap to all Presidents and all Secretaries 
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of State. The committee is of the opinion that the majority of the 
people are in favor of this resolution. 





tion. The 
's thereof. 





PROPER TIME FOR PRESENTATION OF RESOLUTION 










d that all 
| be sub. | The fate of the United States for generations to come will be 
aining its | determined by the agreements and treaties reached between the 
cutive jn | nations following this global war. This nation is now handica 
f popular | in taking its in helping reach the solutions which we 

will protect Peure sidiaedoi from further catastrophe. This, 






therefore, is the propitious time to submit this resolution to the 
legislatures of the States. Forty-five State legislatures meet early 
in 1945. The committee hopes and recommends that this resolu- 
tion may be approved by the necessary two thirds of the two 
Houses of Congress, and that it may be submitted to the States at 
an early time for their consideration. 









NOTE 






ape The following resolutions proposing to amend the Constitution 
Yea in respect to the making of treaties have been introduced in the 
~d change} Seventy-ninth and Seventy-eighth Congresses: 

the Presi- 





SEVENTY-NINTH CONGRESS 


Senate Joint Resolution 14, introduced January 15, 1945, by J. 
William Fulbright (Arkansas) 

House Joint Resolution 16, introduced January 3, 1945, by Chester 
E. Merrow (New Hampshire) 

House Joint Resolution 26, introduced January 3, 1945, by Pat 
Cannon (Florida) 

House Joint Resolution 29, introduced January 3, 1945, by Ed 
Gossett (Texas) 

House Joint Resolution 38, introduced January 3, 1945, by J. 
Percy Priest (Tennessee) 

House Joint Resolution 56, introduced January 6, 1945, by Oren 
Harris (Arkansas) 

House Joint Resolution 57, introduced January 6, 1945, by Wil- 
bur D. Mills (Arkansas) 

House Joint Resolution 58, introduced January 6, 1945, by Estes 

Kefauver (Tennessee) 
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House Joint Resolution 60, introduced January 8, 1945, by Hatton 
W. Sumners (Texas) 

House Joint Resolution 72, introduced January 16, 1945, by Homer 
A. Ramey (Ohio) 


SEVENTY-EIGHTH CONGRESS 


First Session 

House Joint Resolution 6, introduced January 6, 1943, by Pat 
Cannon (Florida) 

House Joint Resolution 31, introduced January 6, 1943, by J, 
Percy Priest (Tennessee) 

House Joint Resolution 64, introduced January 21, 1943, by 
Harold C. Hagen (Minnesota) 

Senate Joint Resolutions 36, 37, 38, introduced February 25, 1943, 
by Guy M. Gillette (Iowa) 

Senate Joint Resolution 52, introduced May 3, 1943, by Guy M. 
Gillette (Iowa) 

Senate Joint Resolution 102, introduced December 13 (legislative 
day, December 7), 1943, by Claude Pepper (Florida) 


Second Session 

House Joint Resolution 238, introduced February 18, 1944, by J. 
William Fulbright (Arkansas) 

House Joint Resolution 246, introduced March 2, 1944, by Ed 
Gossett (Texas) 

House Joint Resolution 264, introduced April 13, 1944, by Sol 
Bloom (New York) 

House Joint Resolution 320, introduced December 4, 1944, by 
Hatton W. Sumners (Texas) 
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THE UNITED STATES AND 
INTERNATIONAL AGREEMENTS 


By Quincy Wricut 


There is no doubt but that the President can, with the consent of 
two thirds of the Senate, make treaties binding the United States 
and compelling the House of Representatives, under penalty of 
sacrificing the good faith of the United States, to make such appro- 
priations or to pass or to refrain from passing such laws as may be 
necessary to carry them out. The House has objected to being 
thus coerced on several occasions, but constitutional lawyers have 
not questioned the power of the President and Senate to act.’ 

The question on which there is doubt is whether this mode of 
making international agreements is exclusive. The position has re- 
cently been taken by Congressman Fulbright,” as it was taken by 
Jefferson* and by Madison‘ at an earlier period, that the treaty- 


1Q. Wright, Control of American Foreign Relations, pp. 6, 226, 353-356; 
W. W. Willoughby, Constitutional Law, p. 483; S. B. Treaties, their 
Making and Enforcement, p. 177; Alexander Hamilton, Works (Hamilton Ed.), 
Vol. 7, p. 566, and note 38, below. 

2“Tt seems to me that an executive ratified by joint resolution 
differs from a treaty largely in name only.” New York Herald Tribune, Octo- 
ber 27, 1943. 

8 “The Constitution must have meant . . . to except (from the treaty-mak- 
ing process) those subjects of legislation in which it gave a participation to the 
House of Representatives. This last exception is denied by some on the ground 
that it would leave very little matter for the treaty power to work on. The 
less the better say others.” (Thomas Jefferson, Manual of Parliamentary Prac- 
tice, Sec. 52.) In excluding the field of delegated powers from “treaty-mak- 
ing” Jefferson has not been supported by practice, but his implication that the 
treaty-making power could not prevent Congressional authorization of agree- 
ments in this field has been supported. (Q. Wright, work cited, p. 123.) In 
pursuance of this implication, in view of the delegation of power to 
to admit States to the Union and to regulate territory, Jefferson at first pro- 
posed to submit the Louisiana Purchase Agreement to but was dis- 
suaded by political considerations of the moment. (J. R. Hayden, The Senate 
and Treaties, 1789-1817, p. 139; Wallace McClure, International Executive 
Agreements, p. 47.) 

4“In this particular case (the treaty-making power) a concurrence of two 
thirds at least is made necessary, as a substitute or compensation for the other 
branch of the legislature, which on certain occasions could not be conven- 
iently a party to the transaction.” James Madison, “Helvidius” letter No. 1, 
Writings (Hunt Ed.), Vol. 6, p. 140; E. S. Corwin, The President's Control of 
Foreign Relations, p. 18; Senator Merrick of Maryland, in Congressional Globe, 
Vol. 14 (1845), p. 322. 
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making power of the President and Senate was never intended to 
deprive Congress of the concurrent power to give effect to in- 
ternational agreements or to authorize international agreements on 
subjects within its delegated powers.** 

This opinion contends that while the requirements of secrecy, 
speed, and sectional policy made it “convenient” to give the 
President and Senate the power to make treaties, the Senate at 
that time being a small body evenly balancing the sections, it was 
expected that, this power would only be employed when circum- 


«1 The Jeffersonians in the House of Representatives suggested this position 
when they contended in the debate on the Jay Treaty, with the support of a 
majority of the House, that the discretion of the House in the exercise of its 
powers could not be impaired by the treaty-making power (Annals of Congress, 
4th Congress, 1st Sess., 1795-96, especially remarks by Livingston, p. 427; 
Gallatin, p. 465; and Madison, p. 488). In answer to Washington’s message 
of March 30, 1796, refusing the request of the House for papers on the nego- 
tiation of this treaty and stating the Federalist position that “the power of 
making treaties is exclusively vested” in the President and Senate, and that 
treaties so made must be carried out by Congress (p. 767), Madison thought 
“nothing more was necessary on this point than to observe that the Constitu- 
tion had as expressly and exclusively vested in Congress the power of making 
laws, as it had vested in the President and Senate the power of making trea- 
ties” (p. 774). During the debate Congressman Holland said that the North 
Carolina Ratifying Convention in which he had participated adopted the Con- 
stitution only on the explicit understanding that the power of the President 
and Senate to make commercial treaties was qualified by the fact that “‘com- 
mercial regulations had been previously and expressly given to Congress and 
to them secured” (p. 546) (see also remarks by Brent, p. 580; Tracy, p. 625; 
and Madison, p. 778). 

Fifty years later a majority of both Houses supported President Tyler's 
assurance that Congress had power to annex Texas after a treaty for this = 
pose had failed to gain the consent of the Senate (Message to House of Rep- 
resentatives, June 10, 1844). Spokesmen of the majority relied upon the power 
of Congress to admit new States to the union, to declare war, and to consent 
to compacts and agreements. On the latter point Congressman Bayly of Vir- 
ginia pointed out that the Constitution referred to five distinct modes of mak- 
ing agreements with foreign nations—by treaty, by alliance, by confedera- 
tion, by agreement, and by compact. Only the first mode was given to the 
President and Senate. The last two could be accomplished by the States with 
consent of Congress or, in his opinion, by Congress alone, and the other two, 
forbidden to the States, could be accomplished, he thought, by Congress. 
(Congressional Globe, Vol. 14 (1845), Appendix, p. 124. See also remarks in 
House of Representatives by Bowlin [Congressional Globe, Vol. 14, p. 140], in 
the Senate by Woodbury [p. 298], Merrick [p. 322], and McDufixe [p- 335] 
and below, note 11.) 
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stances required, and would not affect the capacity of “the whole 
Congress”’ to use its constitutional powers, in order to justify the 
President in using his constitutional power to negotiate with for- 
eign governments.** The text of the Constitution does not say that 
the “treaty-making” process is the exclusive method of making 
international agreements,® and in practice it has not been so. 

Most Americans have heard that the President can make treaties 
with the advice and consent of two thirds of the Senate, and many 
have assumed that this is the only way he can make international 
agreements. Such people would be surprised to learn that less than 
two fifths of some two thousand international agreements by 
which the United States has committed itself have been made by 
this “treaty-making process.” Even those aware of this fact may 
say that agreements of importance, requiring the dignity of a full- 
fledged treaty, have been made by the treaty-making process. 
“Importance” and “dignity” are hard words to define, but the 
United States annexed Texas and Hawaii, ended the first world 
war, joined the International Labor Organization, the Universal 
Postal Union, and the Pan American Union, settled over ten bil- 
lion dollars worth of post-World-War I debts, acquired Atlantic 
naval bases in British territory during World War II, acquired all 


#2 Strictly speaking Congress cannot delegate power to the President to 
make international agreements because it has no power to negotiate such 
agreements itself, but it can authorize the President to make an agreement 
by providing for execution of the agreement when made or by giving assur- 
ance that it will do so. (Q. Wright, work cited, p. 375.) 

5It has been argued that it is explicitly not exclusive because the phrase 
“he shall mane SOR: used in connection with treaty-making and recess ap- 

pointments di from the phrase “he shall,” used in connection with nom- 
— and appointments: see ee M. Catudal, “Executive Agreements, A 
Supplement to the Treaty Making Procedure,” The George Washington Law 
Review, Vol. 10 (1942), p. 653. It seems, however, from an inspection of the 
whole of Art. II, Sections 2, 3 that this difference was not intended to dis- 
a between concurrent and exclusive pbs but between discretionary 

mandatory powers. The President “shall have power” to grant reprieves 
and pardons, but he" ‘shall,”” be Commander-in-Chief, give Congress informa- 
tion on the state of the Union, receive ambassadors, the care that the laws 
be faithfully executed, and commission all officers. It is to be noted, how- 
ever, that in cases where a discretionary power is clearl y intended the — 
“he may” is used, as in connection with the requiring of the opinions of prin- 
cipal executive officers and convening and adjourning Congress in emergencies. 
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financial claims of the Soviet Union in the United States, joined 
the United Nations pledging itself not to make separate peace in 
World War II and to accept the Atlantic Charter, submitted over 
a score of cases to international arbitration, and modified the tariff 
in numerous reciprocal, trade agreements, by means other than the 
treaty-making process.® 

Attention has recently been directed to these alternative pro- 
cedures in connection with Senate debates on a joint resolution im- 
plementing an executive agreement transferring title to certain 
lands in Panama to the Panamanian Republic,’ on the agreement 
for a United Nations Relief and Rehabilitation Administration! 
and on various proposals for amending the treaty-making provi- 
sions of the Constitution.? Congressional Committee discussions 
on the Master Lend-Lease Agreements and the Declaration of the 
United Nations’ have also dealt with the subject. Senators, while 
acknowledging a limited scope for executive agreements made by 
the President alone or with support of Congressional resolutions, 
have for the most part insisted that “important” international 
agreements should be considered “treaties” and submitted for a 
two-thirds vote by the Senate. 

What is the constitutional law governing the making of inter- 
national agreements? Four different opinions may be distin- 
guished : 

1. It has been contended on the basis of the provision of Article 
II of the Constitution that exclusive power to make international 
commitments is vested in the President acting with advice and 
consent of two thirds of the Senate. This position, however, is 

6 McClure, work cited. 

7 Congressional Record, Vol. 89, pp. 9586-9608, 9641-50 (December 3-4, 
cabelas Record, Vol. 89, pp. 7511-14 (July 8, 1943), Vol. 90, pp. 
1737, 1746, 1826, 1840 (February 16-17, 1944). See also Senator Joseph 
O'Mahoney, America is Being Made Over, Reader’s Digest, August, 1943, and 
Kenneth Colegrove, The American Senate and World Peace, pp. 28 ff., 93 ff. 

® See discussion by Senator Gillette of lowa and Senator Pep of Florida, 
Cong. Rec., Vol. 89, pp. 10708-10714 (December 13, 1943). also Cole- 
grove, work cited, p. 170 ff.; Sol Bloom (Chairman of House Foreign Affairs 
Committee), The Treaty-Making Power, Washington, 1944, pp. 13-19; A. 
Barr Comstock, New York Times, May 7, 1944, p. 8 E. 


10 House of Representatives Committee on Foreign Affairs, Extension of 
Lend-Lease, January 29—February 23, 1943, pp. 106-115. 
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hardly tenable, because the grant in this article is not explicitly 
exclusive, because the Constitution clearly recognizes a distinc- 
tion between “‘treaties, alliances and confederations” which the 
Seates cannot make at all, and “compacts and agreements” which 
the States can make with the consent of Congress;* because the 
Supreme Court has unequivocally sustained the validity of inter- 
national agreements made by the President with support of Con- 
gress’* and by the President alone, even to the extent of declaring 
that they are of equal “dignity” with treaties and supersede State 
laws;!* and because the practice of making executive agreements, 


11 Constitution, Art. 1, Sec. 10, Cl. 1-3; Holmes vs. Jennison, 14 Pet. 540; 
U.S. vs. Rauscher, 119 U. S. 407; Green vs. Biddle, 8 Went.1; Virginia vs 
Tennessee, 148 U.S. 503; Q. Wright, work cited, p. 230; David M. Levitan 
(“Executive Agreements,” in Illinois Law Review, Vol. 35 (1940), p. 369) 
and Weinfeld “What Did the Framers of the Federal Constitution es by 
Agreements or Compacts?” in University of Chicago Law Review, Vol. 3 
(1936), p. 435 suggest that probably this distinction came from Vattel’s Law 
of Nations (Sections 152, 153, 192) defining “compacts” as agreements to be 
executed by a single act. Practice, however, has given a more extensive mean- 
ing to compacts and agreements. (See Frankfurter and Landis, “The Com- 
pact Clause of the Constitution,” in Yale Law Journal, Vol. 34 (1925), p. 
695.) See remarks by Senator Austin, Cong. Rec., Vol. 90, p. 1829 (F 
17, 1944), and above, note 4.1. 4 

12 Field vs. Clark, 143 U.S. 649, 1892; Hampton v. U. S., 1928, 276 U.S. 
394; U. S. v. Curtiss-Wright Export Corporation, 1936, 299 U.S. 304. See 
also Memorandum by Attorney General Robert H. Jackson on Constitu- 
tionality of the Trade Agreement Act, February 29, 1940, Senate Commit- 
tee on Finance, Hearings on Extension of Reciprocal Trade Agreement Act, 
76th Congress, 3rd Sess., March 6, 1940, pp. 729-43: statement by Green 
H. Hackworth, legal adviser of Department of State, House Committee on 
Ways and Means, Hearings on Extension of ent Trade Agreement 
Act, 76th Congress, 3rd Sess., February t, 1940, Vol. 3, pp. 2480-93; Report 
of Senate Committee on Finance, 76th Congress, 3rd Sess., March 8, 1940 
(No. 1297) pp. 5-6; Report of House Committee on Ways and Means, 76th 
Congress, 3rd Sess., February 14, 1940 (No. 1594), pp. 34-36; 78th Con- 
gress, 1st Sess., May 5, 1943 (No. 409), pp. 47-48. 

18 U. S. vs. Belmont, 301 U. S. 324, 331, 1937; U.S. vs. Pink, 315 U. S. 
203, 220, 1942. See also Watt vs. U. S. 1 Wash. Terr. 288, 294, 1870; Altman 
vs. U. S., 224 U.S. 583, 1912; McCall’s Estate, 28 Pa. Dist. Cr. 433, 448, 
1919, which suggest a more modest role for executive agreements; Q. Wright, 
work cited, p. 239; Catudal, work cited, p. 665 ff. An executive agreement, 
unless supported by Congressional action, cannot supersede earlier acts of 
Congress as can a “treaty.” (See Senator Gillette, Cong. Rec., Vol. 89, p. 
10711 (December 13, 1943); Senator Taft, the same, Vol. 90, p. 1828 (Feb- 

tuary 17, 1944); and Q. Wright, work cited, pp. 340, 375.) 
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initiated in the earliest days, has become firmly established. From 
1789 to 1939 the United States entered into nearly two thousand 
international instruments of which only some eight hundred were 
made by the treaty process. The relative use of executive 
ments has increased as indicated in the following table:* 


Treaties Agreements 
1789-1839 27 
1839-1889 238 
1889-1939 917 


1,182 


2. It has been contended that the constitutional authority to 
make international agreements depends on the subject matter of 
the agreement. Within a certain field, it is said, the President can 
make treaties alone, on other matters he can make them with con- 
sent of Congress, and on still other matters he can make them only 
with the consent of two thirds of the Senate. 

It has been suggested that the President alone can make agree- 
ments within the scope of his administrative powers derived di- 


rectly from the Constitution or from Congressional authority, 
within the scope of his military powers derived from his position 
as Commander-in-Chief, and within the scope of his diplomatic 
powers derived from his powers of receiving and sending diplo- 


matic officers and of instructing negotiations.’® Congress, it is sug- 
gested, can authorize agreements within the scope of its legisla 
tive powers,’* and the President and Senate can make international 
agreements on “any matter which is properly the subject of nego- 
tiation with a foreign country.””?” 

This theory cannot be called erroneous; it accords with the 
usual method of constitutional construction which insists that con- 
stitutional authority be found to justify action by any agency of the 
Government. It does not, however, clearly define spheres for the 
operation of these different methods because the powers of the 
President, the Congress, and the treaty-making authority overlap to 

14 McClure, work cited, p. 4. 


15 Q. Wright, work cited, pp. 235-46, 375. 
16 The same, 235-6. 
17 Geofroy vs. Riggs, 133 U.S. 258, 1890; Q. Wright, work cited, pp. 246-8. 
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great extent. Matters within the administrative, military, and dip- 
jomatic powers of the President overlap with many of the powers 
of Congress, and the two together would appear to cover every- 
thing which “is properly the subject of negotiation with a foreign 
country,” except possibly certain matters within the reserved 






























ts powers of the States.”* 

The suggestion made from time to time that executive agree- 
18 Levitan, work cited, p. 395; Q. Wright, work cited, p. 340 ff. This over- 
lapping necessarily leaves the President discretion to decide which method 
be used and makes it impossible to define “treaties” and “executive 
ents” except by the statement that “treaties’’ are international agree- 
ments submitted to the Senate for its advice and consent and “executive agree- 
ority to ments” are all other international agreements made by the United States. See 
Senator Gillette, work cited, p. 10711, citing William B. Whitti of the 
latter of Treaty Division, . of State: Conference of Teachers of Int. Law, 1938, 
dent can s. Senator Taft of Ohio, during the Senate debate on the United Nations 
‘ith con. Relief and Rehabilitation Administration agreement, tried to draw the line 
between treaties and executive apeusanns by distinguishing (1) minor in- 
em only ternational matters, such as postal arrangements, which be deale with 
by executive agreements, (2) important international matters which could 
e agree. only be dealt with by treaty, (3) domestic matters on which, if within its 
: . | delegated powers, Congress could authorize the President to make executive 
ived di- agreements, and (4) executive and military matters upon which the President 
thority, | could make executive agreements which, however, could only control his 
position | policy, not that of Congress or of future Presidents (see below, notes 
j . | ig-2t). The difficulty of applying these distinctions in practice was illus- 
omatic | tated in the Senator's oa He said he considered the recent executive 
y diplo- | agreements on Panamanian land titles and reciprocal tariff reduction so im- 
- is sug- portant that they should have been made by treaty but he acknowledged that 
; the majority of his colleagues had thought differently and had supported leg- 

loam: ; : 
cgi islation to implement them. He also considered that the reci trade agree- 
lational | ments were outside of the “domestic” legislative powers of Congress because 
f nego- they purported to bind the United States for three years while Congress 
could not bind its own future action, but here again the general opinion of the 
¥ Senate had been against him. He considered the UNRRA agreement to be a 
ith the | “part of the war effort” within the President’s military powers but others 
at con ht that, since it involved mainly appropriations, it was within the“ do- 
(i mestic” powers of Congress (Cong. Rec. Vol. 90, pp. 1827-9, February 17, 
ro 1944). Opinions are likely to differ on what is “important” and what “minor.” 
for the | “Domestic” legislation as used in United States practice has both authorized 
of the | 20d abrogated international agreements and has precipitated claims by for- 
rl cign governments on the ground that it has violated international law. (See 
riapto) Q. Wright, work cited, p. 263 ff.) But as used in international law and the 











League of Nations Covenant (Art. 15, par. 8) “domestic jurisdiction” refers 
to matters which do not affect the State’s obligations under international law 
or treaties. (Per. Ct. Int. Jus., Tunis Nationality Decrees case.) 
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ments are obligations of lesser validity, binding only the President 
but not Congress, has not been accepted by other States. In inter. 
national law the State is the unit and is bound as a unit.’® In prag. 
tice, treaties and executive agreements have been treated as having 
the same force in both international law and domestic law; both 
have been held to supersede State laws,”° and both can be ter. 
minated as far as domestic law is concerned by act of Con 
gress.”! 

3. It has been contended that Congress is the sovereign author 
ity in the central government, and that consequently it has author. 
ity to determine how international agreements shall be made apart 
from explicit constitutional grants to other bodies. This position 
was supported by statements in the early days by Jefferson, Madi- 
son, and others, suggesting that the procedure which involved the 
two-thirds vote in the Senate was merely an alternative which the 
President could “utilize on certain occasions” when the House of 
Representatives could not be “conveniently a party to the transac- 
tion” because of the need for secrecy or dispatch.” This theory is 
also supported by the explicit grant of powers to Congress te 
specting most matters within the scope of treaty making. From 
this Jefferson inferred that the treaty-making procedure involving 
action by the President and Senate could not extend to “those sub- 
jects of legislation in which it gave a participation to the House of 
Representatives.” He adds, “This last exception is denied by 
some on the ground that it would leave very little matter for the 
treaty power to work on. The less the better, say others.”** This 
passage from Jefferson’s Manual still appears in both the Senate 
Manual and the Rules of the House of Representatives, and has 
been applied by the Senate on at least one occasion to defeat 4 


19 Q. Wright, work cited, pp. 9, 66, 235, 358; Levitan, p. 394. 

20 Above, note 13. 

21 Chinese Exclusion Cases, 1889, 130 U. S. 581; Pigeon River Co. v. Cox, 
1933, 291 U.S. 138; Q. Wright, work cited, pp. 17, 162. 

22 Madison, work cited, pp. 147-150; Corwin, work cited, p. 19; Q. Wright, 
work cited, p. 138; David J. Lewis, Hearings, the World Court, House of 
Representatives Committee on Foreign Affairs, May 20, 1932; also note 4, 
above. 

23 Above, note 3. 
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treaty whose subject matter was within Congressional com- 
24 


This theory is also supported by the action of Congress in pro- 





In prac. 
as hevil fessing to forbid the President and Senate to make certain types of 
aw; both | treaties,”® to terminate treaties by joint resolution,®* to make par- 
1 be ter. | ticular agreements on such topics as the annexation of Texas and 





Hawaii and the termination of World War I, when the treaty-mak- 
ing process had failed or there were grounds for thinking it would;”" 
and to authorize or approve executive agreements on many topics 
such as tariffs, postal correspondence, participation in interna- 
tional organizations, conclusion of international financial settle- 
ments, and acquisitions of territory and naval bases.** 

This theory of Congressional predominance would hardly sus- 
tain congressional power to authorize treaties on subjects outside 
the delegated powers of Congress, a field into which the treaty- 
making power has entered with approval of the Supreme Court.”® 
President Washington’s message refusing to submit papers on the 


















transac- 

heory is | Jay Treaty on request of the House of Representatives may also 
ress re- | be cited in opposition to this theory. On this occasion Washington 
. From | stated that it was clear from a vote in the Constitutional Conven- 
wolving | tion that the House of Representatives did not share in the treaty- 
ose sub- | making power. The vote to which he referred excluded the House 






louse of | of Representatives from the treaty-making process as described in 
ued, % Crandall, work cited, 189-90; Q. Wright, work cited, PP- 102, 344. See 





note on participation of House of ree oy mene in the making, execution 






3 This | and termination of treaties: Rules of the House of Representatives, Washing- 
abe = es forbade th ing of further i ith 
y an act of 1871 orbade the oO! treaties wi 
rs has | the Indian tribes, J. B. Moore, Digest of eaten Wee p. 126: Q. 
efeat 4 





Wright, work cited, p. 234. 

% Q. Wright, work cited, p. 258. 

27 McClure, work cited, pp. 11, 62-70; Q. Wright, work cited, pp. 291-3; 
Hunter Miller, Treaties and other International Acts of the United States, Vol. 4, ° 

. 702 ff. 

s McClure, work cited, pp. 35-189; Q. ae work cited, p. 236. 

29 Ware vs. Hylton, 3 Dall, 199, 1796. In Missouri vs. Holland, 252 U. S. 
416, 1920, the Court recognized the power of Congress to pass laws neces- 
sary and proper to carry out a treaty even though, in the absence of the treaty, 
it would lack power to deal with the subject. See also Neeley vs. Henkel, 180 


U.S. 102, 121, 1900. 









v. Cox, 
Wright, 


ouse of 
note 4, 
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Article II, but it would hardly prove that the Congress as a whole 
would not have a general power to authorize international agree. 
ments on subjects within its delegated powers. The real issue in. 
volved in the Jay Treaty controversy concerned not the power to 
make treaties but the duty of the House to assist in carrying outa 
treaty already made by the President and Senate. Washington felt 
that when the Treaty had been made by the “treaty-making pro- 
cess’’ Congress had no concern with the papers which dealt with 
its making.*° 

It seems clear that Congress can suggest treaties but cannot com 
pel the President to negotiate them." It can terminate treaties so 
far as domestic execution is concerned,® or refuse to take the 
necessary measures to implement them,™ but such action would 
be at the expense of the obligations of the United States under in- 
ternational law.** Congress cannot itself make international agree- 
ments since the negotiating power is vested exclusively in the 
President,®* but its cooperation is indispensable for carrying out 
many agreements, and there are very few agreements which the 
President cannot in fact make and carryout if he is supported by 
a majority of both Houses of Congress.*® 
4. Finally, it has been contended, on the grounds that the mak- 

ing of international agreements is by nature an executive function, 
that the power rests inherently in the President, and that he can 
make international agreements on any subject whatever, limited 
only by the qualification that he ought not to engage the good faith 
of the United States to something which may not be carried out. 
This theory rests on a distinction between Constitutional powers 
to act effectively, derived explicitly or implicitly from the law of 
the Constitution, and the Constitutional duty not to act improperly, 
derived from Constitutional understandings and conventions or re- 
sulting from the relationship among these powers.*’ Since many 

30 Q. Wright, work cited, pp. 62, 246; above note 4.1. 

31 Same, pp. 248, 528, 279, 281. 

32 Same, p. 260; above, note 21. 

33 Q. Wright, work cited, pp. 253-56. 

34 Same, pp. 6, 356. 

35 Same, pp. 21-26, 28-37, 233. 

36 McClure, work cited, 362—3; Levitan, work cited, pp. 394-5. 

37 Q. Wright, work cited, pp. 6-9; 341 ff. 
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international engagements, as for instance those requiring appro- 

jations or criminal prosecutions, cannot be carried out without 
Congressional action, the President, it is said, ought not to make 
an agreement on such subjects unless he has reasonable assurance 
that Congress will take the necessary action to carry it out. Such 
assurance may be given by a prior joint resolution, or, less satis- 
factorily, by the conclusion of the agreement as a formal treaty 
with consent of two thirds of the Senate. The latter procedure 
makes the agreement “supreme law of the land” under Article VI 
of the Constitution, but it does not give complete assurance that 
the House of Representatives will actually perform the required 
acts to carry it out. In fact the House has several times taken the 


2 whole 

















, 1 would position that on such matters as appropriations it can exercise dis- 

nder in- | cretion in considering measures to implement a treaty.** 

| agree- With respect to judicial action the courts have made little dis- 
in the | tinction between treaties and executive agreements. Either, when 





concluded under authority of the President, has been held to make 
Federal law superseding State laws.*® It has been suggested that 
the word “‘treaty’’ in Article V1 of the Constitution is not neces- 
sarily confined to instruments concluded by the treaty-making 
process in Article II, but may include any instrument to which 
the United States is bound under international law. The fact that 












he can {| Article VI makes “supreme law of the land,” “treaties made under 
imited | the authority of the United States,” while acts of Congress have 
d faith | this character only if made “in pursuance of the Constitution,” 
d out. | adds weight to this contention,’ though the distinction was un- 
powers | doubtedly intended to assure the legal supremacy of the treaties 






law of 
perly, 
or re- 
many 


already made “under the authority of the United States” before 
the Constitution went into effect.*! 






88 See House Resolutions concerning appropriations to out the Jey 
Treaty (1796) and the Alaska oe Porchons’ Theesy (1867); wor 
cited, pp. 6, 226. 

39 Above, note 13. 

40 See Altman vs. U. S. 224, U.S. 503, 1912; Mo. vs. Holland, 252 U.S. 
416, 1920; D. J. Lewis, Congressional Record, Vol. 54 (1917), p- 3508, p. 4205; 
Q. Wright, work cited, p. §7. 

41 This interpretation is supported by Art. Ill, sec. 2, of the Constitution 
which extends the judicial power to “all cases in law or equity arising under 
the Constitution, the laws of the United States, and treaties made or which 
shall be made, under their (the United States’) authority.” 
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According to this theory judgment upon the Constitutional pro. 
priety of the President’s act in making any agreement depends 
upon the degree of risk that Congress or a subsequent President 
would reverse the policy of the agreement by positive action or by 
failure to pass the necessary legislation. The term “Constitutional 
propriety” is used because, in view of the political character of the 
conduct of international relations the courts have refused to draw 
legal lines. The scope of the President’s power in this field is con- 
sidered to be a political question upon the limits of which he him. 
self is the judge at least in the first instance. It could never be 
said that the President was definitely acting contrary to Consti: 
tutional law in making an executive agreement unless it was abso- 
lutely certain that the agreement would not be carried out. On the 
other hand the President would be taking a serious step if he com- 
mitted the United States internationally to something without rea- 
sonable assurance that it would be carried out. It is an “under- 
standing”’ of the Constitution that the President ought to be rea- 
sonably certain that he has, or will have, at the proper moment, the 
support of all agencies of the country whose cooperation is neces- 
sary to implement it, before he makes an international commit- 
ment. If he fails to observe this understanding he is guilty of a 
Constitutional impropriety.“ 

This theory seems to be most in accord with the history, theory, 
and practice of the Constitution. Historical sources indicate that 
the Federal Convention of 1787 gave power to the President with 
two thirds of the Senate to make treaties with the object of facil- 
itating speed and secrecy in treaty making at a time when it was 
thought the Senate would be a very small body and would serve 
as an executive council.“ The two-thirds vote was in part a carry- 
over from the Articles of Confederation, but it also manifested a 

42 Martin vs. Mott, 12 Wheat 19; Jones vs. U.S., 137 U.S. 202, 212, 1890; 
Pearcy vs. Stranahan, 205 U. S. 257, 1907; U. S. vs. Curtiss-Wright, 299 
U. S. 304, 1936; Q. Wright, work cited, p. 172, 215. 

43 Q. Wright, work cited, p. 349. 

44Same, pp. 364-5. In the original Senate of 26 the difference between a 
majority (14) and two thirds (18), was only four Senators, a point com- 
mented on by Senator McDuffie of South Carolina during the Texas annexa- 
tion debate (Congressional Globe, Vol. 14 (1845), p. 335)- 
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desire to make treaty making difficult and to prevent one section 
of the country from giving away by treaty a claim of great interest 
to another section.*° Specifically, the South wished to prevent the 
sacrifice of the alleged right to navigate the Mississippi (still in 
Spanish hands), while New England wished to be in a position to 

vent a sacrifice of the alleged fishery rights in the waters of 
Newfoundland and Labrador. 

It is also unquestioned that explicit proposals to attach the 
House of Representatives to the treaty power were voted down.*” 
This historic fact, however, only proves that the Convention 
wished to make it possible for the President to make treaties with- 
out submission to the House. It does not prove that the Convention 
intended to prevent Congress from exercising its Constitutional 
powers to authorize or implement international agreements made 
by the President alone. 

Jefferson, in principle no friend of executive prerogatives, said: 
“the transaction of business in foreign nations is executive alto- 
gether.”"“* The President is clearly the representative organ who 
alone speaks authoritatively for the United States in international 
affairs.” It is also clear, however, that the President alone cannot 
carry out all international agreements. The result is that the Presi- 
dent, while enjoying power to make agreements on any subject, 
is limited by the Constitutional understanding that he respect the 
good faith of the United States and the Constitutional discretion 
of other organs of the government. 

A review of Constitutional history indicates that no subject has 
one. Waighe, work cited, p. 264; W. Stull Holt, Treaties Defeated by the 

46 Charles Warren, the Mississippi River and the Treaty Clause of the Cou.- 
stitution, George vane Law Review, Vol. 2 (1934), p- 271; Catudal, 
work cited, p. 653; R. E. McClendon, “Origin of the Two-Thirds Rule in 
the Senate Action upon Treaties,” American Historical Review, Vol. 36 (1931), 
p 768; W. S. Holt, work cited, p. 8; C. C. Tansill, “The Treaty Making 

ower of the Senate,” American Journal of International Law, Vol. 18 (1924), p- 
459; Bloom, work cited. 

47 Livingston Farrand, Records of the Federal Convention, Vol. 2, p. 538; Q. 
Wright, work cited, p. 246; below, note 55. 

48 Q. Wright, work cited, p. 137. 
49 Same, pp. 21-27. 
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been more controversial than that of treaty making. President 
Washington found, on his first consultation with the Senate on a 
treaty, that it would not function as an executive council and con. 
sequently he adopted the practice, generally followed by his sug. 
cessors, of negotiating treaties arid submitting them to the Senate 
when completed. The Senate began its practice of proposing 
amendments to treaties as early as the Jay Treaty of 1794, and in 
connection with the same treaty the House passed a resolution de- 
claring its freedom to refuse appropriations called for by a treaty, 
The contest between the President, the Senate, and the House was 
thus inaugurated, and this contest has, throughout American his- 
tory, been involved in party maneuvers.™ In the 1790’s the Fed. 
eralists controlled two thirds of the Senate but not the House, 
Consequently, they attempted to insist that the making of inter- 
national agreements belonged to the President and Senate alone. 
The Jeffersonian Republicans, on the other hand, who were weak 
in the Senate, insisted that the powers of Congress as a whole 
could not be encroached upon by the treaty-making power and 
that Congress was competent to approve action in the interna- 
tional field within the scope of these powers.™ 
While the Senate achieved a dominant position in the mid-nine- 
teenth century and established a tradition that on important mat- 
ters treaties could only be made with its consent and that the 
House was excluded, this position was from time to time success- 
fully contested, as, for instance, in the Texan case. The advocates 
of annexation through joint resolution justified this procedure from 
the power of Congress to declare war and consent to compacts and 
agreements, as well as from its power to admit new States to the 
Union. According to Congressman Bayly of Virginia, “It has al- 
ways been admitted, in the administration of the government, 
that the power to declare war carries with it the power of doing 
whatever tends directly to prevent it. When the consent of Con- 
gress is required to authorize a State to enter into an agreement or 
compact with a foreign State, it presupposes the existence of a 
50 See Hayden, work cited; Corwin, work cited, p. 84 ff; Holt, work cited; 


Q. Wright, work cited, p. 360 ff.; Bloom, work cited. 
51 Holt, work cited, pp. 17-18; above, note 4.1. 









mqaereedacwciasxacrnew@weiwe. =. 








from 


s al- 
nent, 


joing 
it or 
of a 
ited; 


393 


er in Congress to do it.” Obviously these constructions 
would give Congress power to authorize a very wide range of in- 
ternational agreements. 

The character of this three-cornered controversy as it emerged, 
with at least a temporary victory for the Senate at the end of the 
nineteenth century, is indicated by the following note to the United 
States Minister in London, by Richard Olney, just after retiring 
as Secretary of State, in May, 1897, during the struggle over the 

arbitration treaty with Great Britain: ““The Senate is now 
engaged in asserting itself as the power in the national govern- 
ment. It is steadily encroaching on the one hand on the executive 
branch of the government, and on the other on the House of Rep- 
resentatives. . . . This coercive attitude of the Senate toward other 
departments of the government is largely responsible for the 
treatment it has given the general arbitration treaty. . . . It must be 
either altogether defeated or so altered as to bear an unmistak- 
able Senate stamp—and thus be the means both of humiliating 
the executive and of showing to the world the greatness of the 
Senate.” 

As early as 1884 Woodrow Wilson had written prophetically: 
“During the single Congressional session of 1868-69, for exam- 
ple, ‘the treaty-making power of the Senate was exerted in a way 
that made the comparative weakness of the Executive very con- 
spicuoys and was ominous of very serious results.” Eight treaties 
including those for reciprocity with Hawaii, purchase of Virgin 
Islands, Alabama Claims, and Fuca Strait Boundary were de- 
feated in the session.™ 

The controversy became particularly acrimonious during the 
twentieth century because the more important position of the 
United States in world affairs made treaties more necessary, and 
examination of the Senate’s record in treaty making raised grave 


52 House of Representatives, January 7, 1845, Congressional Globe, Vol. 14, 
122, 124; — note 4.1. 
fim ally Richard » p- 150; G. H. Haynes, The Senate of the 
United States, Vol. 2, p. 657; Hoke work cited, p. 159. 
54 Woodrow Wilson, Congressional Government, p. 50; Holt, work cited, 


p. 107. 
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doubts as to the character of its influence. It was pointed out that | 
the two-thirds rule gave the minority party power to embarrass 
the administration by defeating a treaty wholly apart from its — 
merits, and that this power of the minority party was frequently 
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used. It also appeared that the desire of the Senate to maintain its | sional | 
prestige and to humiliate the Executive was frequently a factor formal 
influencing the votes of Senators apart from the considerations of | about a 
the merits of the treaty. Particular personal, State, or sectional in- | fected 
terests often entered into Senate votes in a way to frustrate the } preside 
general opinion of the country.™ ble to 
55 In the early days the relatively isolated situation of the United States sel- _ killed t 
dom required the making of treaties. The ion was in favor of the _of thes 
status quo. In such a situation, as Jefferson ao a difficult procedure for | re 
treaty making protects the general opinion against ill-considered measures. In» ¥@ *© 
the twentieth century, on the other hand, close international contacts and the | that thi 
need for continuous adaptation of treaty relations to rapidly changing condi- } treaties 
tions require frequent treaties. The presumption favors change. In a situation ak T 
requiring positive action a requirement for extraordinary majorities means -_ 
minority rule. Even in the Federal Convention it was recognized by Madison | Senate 
and others that the termination of a war one ily involved positive action _ the tre: 
and consequently they proposed that treaties of peace should only be made — 
snaked dine of Peecen This proposal was not approved because of a by its ir 
reluctance of many to make ee of the House of Representatives | Senate © 
necessary. Roger Sherman of Connecticut in the Convention parti ruin.” 
stressed the need for secrecy as did Hamilton and Jay in the Federalist. Sher- Equal 
man, however, saw that the two-thirds rule would be “embarrassing” and | the poss 
oon to substitute a simple majority of the entire Senate. This proposal | defeat a 
by a vote of five to six. A shift of one vote would have prevented what amendm 
John Hay called “the irreparable mistake of the Constitution” (see Gillette, obstruct 
work cited, 10710; Max Farrand, The Records of the Federal Convention of | ousand 
1787, New Haven, 1911, Vol. 2, pp. 538, 540, 549). departm: 
56 The motives of the Senate in defeating treaties are examined in detail by} thwartec 
Holt, work cited, who concludes: similar | 
“The fate of the Treaty of Versailles turned the attention of thoughtful | headed 1 
people to the treaty-making power of the United States. They saw that the | partisan 
exercise of that power had produced such bitter conflicts between the Presi- | against : 


dent and the Senate and had so increased the opportunities for political war- cc 
fare unconnected with the merits of the question that many sooallen had been He a 
lost. They knew that the ratification of realy every important treaty had been | that 

ered by a constitutional system which, instead of permitting a decision _ | close 
solely on the merits of the question, produces impotence and friction. They 10709 ( 
realized that if no disaster had resulted it was due partly to good fortune and tainly sl 
chiefly to the relative unimportance of foreign relations in the history of the | cause fo 
United States so that few treaties had contained vital issues. They also real- Eslegre 
ized that, if the United States was to play the part in world affairs demanded 
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As a result of these motives in the Senate, the treaty-making 
had resulted in the outright defeat of some treaties which 
| were generally desirable, in the amendment of others frequently 
| causing considerable irritation to the other country, and in occa- 
| sional long delays. Statistical summaries of some one thousand 
formal treaties negotiated by the Executive to date indicate that 
about a quarter were never perfected and that of this 250 unper- 
fected treaties some 50 were withdrawn or not ratified by the 
President, some 75 were killed by Senate amendments unaccepta- 
ble to the President or to the other power, and about 125 were 
killed by Senate rejection or inaction. While in less than a dozen 
of these cases can it be definitely stated that the two-thirds rule 
\ was responsible for the outright defeat of the treaty, it is clear 
that this rule was responsible in the case of a very large number of 
treaties which failed because of Senate amendment or Senate inac- 
tion. The latter category includes all treaties not returned by the 
Senate to the President, and this often resulted from the fact that 
the treaty could not command the two thirds necessary for ap- 
by its interests and its strength, a deadlock between the President and the 
Senate over a treaty involving a really critical foreign problem may end in 
ruin. 
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Equally drastic criticism has come from the Senate itself. After referring to 
the possibility that Senators representing one twelfth of the population might 
defeat a treaty, Senator Gillette of lowa said in the Senate, supporting an 
are ae may lee ee 
obstructive of a minority based on population. How much more danger- 
ous and destructive would be a situation where all the efforts of our executive 
department and the will and wish of two thirds of this body, less one, could be 
StS s email queup of Schenenswhn nites oiguiede isan, or by a 
similar small group of arbitrary radicals, or a similar group of hard- 
headed reactionaries, or by any other group small and compact, motivated 

partisan antagonisms, political prejudices, or antagonism and ill wi 
against an Executive, based on resentments which found their is in cam- 
ign contentions, patronage distribution, or equally envi: aibteaiania.” 
added, “I don’t think so meanly of my colleagues in this body as to believe 
1 | that they would be actuated by any such despicable motives, but I cannot 
| [close my eyes to the record of our national history.” Cong. Rec., Vol. 89, p. 
: 10709 ber 13, 1943). “The historical evidence,” he said later, “‘cer- 
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| tainly should convince us that our Chief Executives have been given much 
| cause for being sceptical and reluctant in the matter of laying international 
pacts before the Senate for ratification as treaties” (Same, p. 10712). See also 
Colegrove, work cited, pp. 15-24, 55 ff.; Bloom, work cited, pp. 8, 18. 
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proval, while, on the other hand, the opposition could not ¢om.| This 
mand a majority to return it to the President.” The rule int; hat a 
duced in 1868 requiring only a majority vote on amendments and) has res 
reservations increased the obstructive power of the Senate becanye! and als 
a small minority might be able to join with reservationists to de.| ments : 
feat the treaty indirectly by emasculation if they could not dog! The S 
directly. | cured 

This statistical acccount does not however indicate the fall the tre 
effect of the two-thirds rule. The treaties defeated by the Senate 
have been more important than the average. In the field of interna-| gythori 
tional organization, pacific settlement, and the prevention of war,| The 
the Senate veto has prevented important action by the United) agreem 
States since defeat of the proposed arbitration treaty with Grea peace : 
Britain in 1897. Of great importance also has been the effect off ter res 


discouraging the State Department from negotiating agreements on} people 
important projects even when supported by predominant ah 
opinion in the nation, through fear of the one-third veto im the} Q, Wri 
Senate. eTt 


57 See Department of State, List of Treaties Submitted to the Senate, 1789-| to 
1931, which have not gone into Force, Washington, 1932; Haynes, work| yelopm 
cited, Vol. 2, p. 603; Royden Dangerfield, In Defense of the Senate, pp. 151, 252.) as well 

58 “The Senate can amend, change, emasculate, mutilate or —e de | date. ( 
stroy a treaty proposal by a majority vote, but cannot give it approval im any _ practic: 
hon except by a swleahies vote of assent.” Senator Gillette, Cong. Rae, the del 
Vol. 89, p. 10711 (December 13, 1943). may la 

59 See D. F. Fleming, “The Role of the Senate in Treaty Making; a Survey | “evasio 
of Four Decades,” in Americal Political Science Review, Vol. 28 (1934), p.| which : 
583 ff. George Wickersham, former a wrote (Foreign i 
fairs, Vol. 2 (1923), p. 187): “The conduct of foreign relations will be almost : Taft X 
impossible of satisfactory direction if the Senate shall continue to interfere | 90, pp. 
with and hamper the Executive as it has done the last four years. . . . The fact Vente 
is the treaty-making machinery of the United States has become so compli-| congre: 
cated as to be almost unworkable.” Among the treaties killed by the Senate| “trea 
during this period have been the Hay Arbitration Treaties, the Knox-Taft| an “ex 
Arbitration Treaties, and treaties providing for American participation in the| knowle 
League of Nations, the Permanent Court of International Justice, and the | to its ; 
Geneva Arms Trade Convention. ) by the 

60 DeWitt Poole, “Cooperation Abroad through Organization at Home,’ | executi 
in Annals of the American Academy of Political and Social Science, July, 193%; Connal 
Proceedings of the American Philosophical Society, Vol. 72 (1943), pp- 77786;| present 
Haynes, work cited, p. 660; D. F. Fleming, The Treaty Veto of the American) relation 
Senate, pp. 266-68. 
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a This criticism of the Senate, as well as a widespread feeling 

| that a more democratic process of treaty making is desirable, 
and) has resulted in numerous proposals for Constitutional amendment 
ecaise| and also in an increase in the practice of utilizing executive agree- 
tode-| ments and joint resolutions in making international commitments. 
‘dos! The Senate’s tradition and prestige, however, seem to have ob- 
_ scured from Constitutional jurists the opinion, earlier held, that 
1e ful | the treaty process was intended only as an alternative, and that 
Congress is free to exercise its delegated powers in supporting or 

tema-| authorizing agreements made by the President.™ 

f war} The conclusion may be drawn that in the making of international 
Jnited| agreements, particularly those concerned with the conclusion of 
Great\ peace and establishment of institutions for perpetuating it, the mat- 
ect of| ter rests in a very real sense in the hands of the President and the 
nts. on} people. The President has ample legal power to negotiate on these 
ti McClure, work cited; Colegrove, work cited, pp. 11 ff, 49 ff, 99 ff; 


in the Q. Wright, work cited, pp- 362, 368. 
«2 The present writer in 1922 gave Se anata ibility of 
alternatives 


“executive agreements” supported by Congress as 
cos re eestica” in most cases. (See work cited, pp. 235, 36 368, eee emer 


of Congressional and executive practice, and of judicial oe 
4 as well as historical research, has thrown new light on the oaeanaran 
ly de date. (See Levitan, work cited.) Professor oo 
in any promt of using the Executive-Congressional ener teamed matters wechis 


Re, | the “ac ef powers of Congress, fears that iasetdineits made in this way 
may lack the “symbolical significance” of treaties and may be regarded -as 
“evasions of the fundamental law” (work cited, pp. 106, 110). These fears, 
which should be dispelled by a more complete examination of the law and 
of the subject, were shared by Senator Vandenberg (Mi ) and 

' Taft (Ohio) during the debate on the UNRRA agreement: Cong. Rec., Vol. 
90, pp. 1749, 1826 (February 16-17, 1944). Senator Taft Senator 
Vandenberg’s suggestion that the UNRRA agreement was an “executive- 
congressional agreement” different from either an “executive agreement” or 
a “treaty,” as a novel suggestion which he could not accept. He considered it 
an “executive agreement,” a form of instrument which he reluctantly ac- 
knowledged was fully supported by practice and judicial precedent if confined 
to its ave field. (See note 18 above.) In his opinion Congress was asked 
by the pending resolution to participate, not in making the agreement, but in 
executing it. (Same, pp- 1746, 1827.) On this he was supported by Senator 
Connally (Tex.), Chairman of the Foreign Relations Committee, who had 
presented the resolution (p. 17 56). Neither of them, however, recognized the 
telationship between the propriety of Presidential conclusion of such agree- 
ments and the probability of Congressional support for their execution. 
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